


	
	


IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF CLACKAMAS
Probate Department

	JEFFREY E. STAHLEY, Trustee of the Jack L. Stahley Trust dated June 28, 2011,

Petitioner,

v.

BRENT J. PARRIES, CATHY A. RIES, JILL L. RYLANDER, JEFFREY E. STAHLEY and JOY M. STAHLEY, individual Oregon residents, HAWAII COMMUNITY FOUNDATION, a Hawaii non-profit corporation, and ELLEN R. ROSENBLUM, Oregon Attorney General,

Respondents.
	Case No. CV 13-04-0177

RESPONDENTS JOY M. STAHLEY AND JILL L. RYLANDER’S OBJECTION TO RESPONDENT BRENT PARRIES’ MOTION FOR PRELIMINARY INJUNCTION
Oral Argument Requested (30 minutes)



Respondents Jill L. Rylander and Joy M. Stahley, having previously joined the PETITION FOR DECLARATORY JUDGMENT CONCERNING TRUST brought by Jeffrey E. Stahley as Trustee of the Jack L. Stahley Trust dated June 28, 2011, respond in opposition to the MOTION FOR PRELIMINARY INJUNCTION brought by Respondent Brent Parries. 

Summary of Response:  These Respondents believe a declaratory judgment with respect to the provision for the Hawaii Community Foundation is in the best interests of the trust and its beneficiaries, that the presence of all of the indicia of undue influence (under Hawaii and Oregon law) requires such a petition, that Hawaii law should govern the determination as well as the good faith of the trustee, that no irreparable injury will arise from the petition, that bringing the petition was not in bad faith and not a breach of trust and that the trustee’s individual interest in the outcome was made known and is permitted. 

Background:  The settlor of the Jack L. Stahley Trust and the father of these Respondents was a resident of the State of Hawaii who executed the trust agreement while in the State of Hawaii on June 28, 2011 and who died a resident of the State of Hawaii on January 27, 2012.

Parties:  Petitioner Jeffrey E. Stahley, Respondents Brent J. Parries, Cathy A. Ries, Jill L. Rylander and Joy M. Stahley are the individuals collectively entitled to fifty percent of the remainder of the trust assets under Paragraph A of ARTICLE IV:  DISTRIBUTION OF RESIDUARY TRUST ESTATE.  Under the same Paragraph A of ARTICLE IV of the trust, Respondent Hawaii Community Foundation is named as an additional remainder beneficiary of the trust entitled to fifty percent of the remainder of the trust assets for purposes set forth within Paragraph A.  Respondents are informed and believe that Respondent Hawaii Community Foundation is a Hawaii non-profit corporation.

Governing Law:  The Jack L. Stahley Trust dated June 28, 2011, by its terms (ARTICLE VIII) is to be “governed by and interpreted in accordance with the laws of the State of Hawaii.  Powers of the trustee (ARTICLE VI:  TRUSTEE POWERS) contained within the trust instrument are “in addition to those granted by law” (Paragraph 16.B.)  Hawaii law with respect to trust matters, for example jurisdiction of court concerning trusts, duties and liabilities of trustees, powers of trustees, are found in Hawaii revised statutes at various sections including Sections 560, 554, etc.  Hawaii laws also contain case law relevant to the issues present in the instant case.

Authority to Petition: Hawaii law has a specific rule addressing interpretation of a trust instrument (RULE 126 TRUST PROCEEDINGS) which allows “a trustee or other interested person seeking an interpretation of a trust instrument or instructions regarding the administration of the trust” to file a petition and the commentary to that rule indicates that “a hearing will almost always be required.”  Accordingly, the trustee in this instance, and pursuant to Hawaii law, was justified in seeking declaratory relief from the court.

Undue Influence: The leading case in Hawaii addressing undue influence (as well as testamentary capacity and mistake) is the Estate of Herbert, (90 Hawaii 443, 979 P.2d 39) a 1999 case decided by the Supreme Court of the State of Hawaii.  The court confirmed that “the so-called ‘SODR’ factors have evolved to aid courts in determining whether to deny probate of a will based upon the theory of undue influence.”  The Herbert court also recognized that Hawaii has expressly required an additional consideration to the “SODR” factors which is “that the undue influence must be proved to have operated as a present constraint at the very time of making the will.”  (In re Will of Charles Notley, 15 Haw. 435, 440 (1904).  The SODR factors have been adopted in a number of jurisdictions and are an acronym for Susceptibility to be unduly influenced, Opportunity to exert undue influence, Disposition to exert undue influence, and the Result of the disposition. 
The Petition alleges that, at the time of the execution of his trust agreement as prepared by Nancy J. Budd, Jack L. Stahley was susceptible to the influence of others, including Ms. Budd, with whom he had a confidential fiduciary relationship. Respondents further allege, based on their information and belief, by virtue of her confidential fiduciary relationship with the settlor, Nancy J. Budd had the opportunity to control him in the disposition of his assets and the opportunity to exert undue influence, based upon the nature of her relationship with the Hawaii Community Foundation, Nancy J. Budd had the desire to control Jack L. Stahley in the disposition of his assets by the exertion of undue influence and that the result of the exertion of undue influence by Nancy J. Budd was a disposition of the assets of Jack L. Stahley in a manner substituting the intent of Nancy J. Budd over that of Jack L. Stahley.  As a result of the preparation of the trust and the notarization of Jack L. Stahley’s signature by Nancy J. Budd, her undue influence operated as a present constraint at the very time of execution of the trust. The presence of these indicia of undue influence mean that seeking a judgment was not a breach of trust and is in the best interests of the trust and its beneficiaries.
Good Faith: A majority of jurisdictions recognize partial invalidity of documents such as trusts and wills (see 1 Page, Law of Wills, § 5.8, at 180-82 (2003) and specifically ORS 130.175, drawn from Section 406 of the Uniform Trust Code, states “[a] trust is void to the extent the creation of the trust was induced by fraud, duress or undue influence” (emphasis added) Hawaii and Oregon also allow a fiduciary to seek instructions from the court, including to determine the intent of a decedent and provides the fiduciary is protected if there is full disclosure (Kinney v. Uglow, 98 P.2d 1006, 162 Or. 539).  A fiduciary acting in good faith can promote the interest of the estate even in instances where the fiduciary has an individual interest affected (Nunner v. Erickson, 51 P.2d 839, 151 Or. 575).  Hawaii law (Haw. Rev. Stat. §554A-3) grants to the court the power to approve transactions involving a conflict of interest, more precisely a trustee’s individual interest. In this instance the trustee has divulged his individual interest, has reacted to his learning of the presence of all the indicia of undue influence, has acted in accordance with the express request of these Respondents (who are also beneficiaries of the Trust to whom the trustee owes duties) and has, in accordance with both Oregon and Hawaii law, sought declaratory relief from the court. 
No Irreparable Injury Will Occur:  Moving party, Petitioner/Trustee and these Respondents each are entitled to one-fifth of the residue of the Trust. Not only is the Petitioner’s potential gain minimal compared to the other residuary beneficiaries but he has also asked, in the Petition, that “contestants” bear the attorneys’ fee and costs.  Additionally, the court has the authority to allocate the trustee’s costs in pursuing the petition, which means that the moving party may suffer no harm (particularly where his benefit will equal that of the trustee).
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Accordingly these Respondents request that the Motion for Preliminary Injunction be denied.
	DATED this 

 day of June, 2013.
	

	
	GARVEY SCHUBERT BARER

By

William J. Keeler, Bar # 070733

Telephone:  503 228 3939

Fax:  503 226 0259

E-Mail:  wkeeler@gsblaw.com
(Of Attorneys for Respondents Joy M. Stahley and Jill L. Stahley-Rylander)



Certificate of Service
I hereby certify that the foregoing RESPONSE TO RESPONDENT BRENT PARRIES’ MOTION FOR PRELIMINARY INJUNCTION was served on:

	Mr. Stephen R. Owen

Attorney at Law
2173 NE Broadway

Portland, OR  97232

(Attorney for Respondent Hawaii Community Foundation)

	Mr. Ross A. Day

Mr. T. Beau Ellis

Day Law Group, P.C.

12755 SW 69th Avenue, Suite 200

Portland, OR  97223

(Attorneys for Respondent Brent Parries)


	Ms. Susan Bower

Oregon Department of Justice

1515 SW 5th Avenue, Suite 410

Portland, OR  97201

(Attorney for Respondent Ellen F. Rosenblum)

	Ms. Debbie Hoesly

Attorney at Law

31110 SW Riverlane

West Linn, OR  97068

(Attorney for Respondent Cathy A. Ries)


	Mr. Jeffrey L. Olson

Attorney at Law

1426 Greentree Circle

Lake Oswego, OR  97034

(Attorney for Petitioner Jeffrey E. Stahley)

	Ms. Jill L. Stahley-Rylander

428 Clara Court

Salem, OR  97301

(Beneficiary)

	Ms. Joy M. Stahley

5707 SE Tranquil Court

Milwaukie, OR  97267

(Beneficiary)
	


by mailing to them a copy of the original thereof, contained in a sealed envelope, addressed as above set forth, with postage prepaid, and deposited in the mail in Portland, Oregon, on June 20, 2013.
William J. Keeler







Of Attorneys for Respondents Joy M. Stahley and 






Jill L. Stahley-Rylander
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