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REPLY TO “STATEMENTS OF REASONS” SET FORTH IN THE RESPONSE 

 

Defendant-Counterclaimant-Petitioner “Horowitz” herein supplements his position that no oral 

Transcripts from the trial in this case are needed to prove that no timely HRCP Rule 50(a) 

Judgment as a Matter of Law Motion (JMOL), for fraud not being pled with “particularity,” was 

ever made or recorded in the Record on Appeal (ROA). And that even if it was made orally, as 

Plaintiff-Respondent “Hester” supposes, that argument is also discredited or mooted by the 

overlooked facts in the ROA. The Record clearly shows the parties agreed to separate, and clarify 

for trial, the Defendants’ Counterclaims for “Misrepresentation and Fraud”. (ROA V1, P. 636) 

The Misrepresentation claim did not sound in fraud, but in Restatement (Second) of Torts § 552 

(1977).1, 2 Additionally, the separate fraud in the factum claim addressed an altered closing 

agreement that did sound in fraud. The jury awarded Horowitz et. al. $200,000 in Special 

Damages for Plaintiff’s negligent misrepresentation, not fraud. The Plaintiff then filed an 

untimely JMOL to vacate that award and later improperly appealed.1 The court belatedly and 

improperly imposed HRCP Rule 9(b) particularity upon the misrepresentation pleading,1,2 and 

vacated the award twenty-two (22) months later. (ROA Part 2, Doc. No. 336, pp. 2518-2521, ftnt. 

5) In the instant Appeal, the ICA erroneously ruled that Horowitz had “waived” his right to appeal 

these issues by not ordering oral transcripts. This Reply focuses on correcting these errors and 

                                                 

     1 STATE BY BRONSTER v. US Steel Corp., 919 P. 2d 294 – Haw: Supreme Court 1996 clarifies the 

negligent misrepresentation tort based on Section 552 as distinguished from misrepresentation based on 

fraud. This case also explains why Plaintiff’s appeal of the jury verdict was improper. “[E]xpress wording 

of Section 552, . . .provides that ‘one who,... in any other transaction in which he has a pecuniary interest, 

supplies false information for the guidance of others in their business transactions, is subject to liability for 

pecuniary loss caused to them by their justifiable reliance upon the information...’. . . [I]f a seller or 

manufacturer intentionally misrepresents or engages in fraud or deceit in representing the qualities, 

performance characteristics, or capabilities of a product and the product fails to perform accordingly 

causing economic damages only, the seller may be liable.” See also negligent misrepresentation case law 

reviewed in Smallwood v. NCsoft Corp., 730 F. Supp. 2d 1213 - Dist. Court, D. Hawaii 2010, citing, inter 

alia, Blair v. Ing, 95 Hawai'i 247, 21 P.3d 452, 474 (Haw.2001). 

      2 “A negligent misrepresentation claim . . . is not subject to Rule 9(b).” Smallwood v. NCsoft Corp., 

730 F. Supp. 2d 1213 - Dist. Court, D. Hawaii 2010, citing, inter alia, Blair v. Ing, 95 Hawai'i 247, 21 P.3d 

452, 474 (Haw.2001). This case law is crucial to the courts’ errors. “Based upon a review of Hawai'i case 

law, Judge Mollway concluded that ‘the Hawaii Supreme Court does not appear to have been equating 

negligent misrepresentation with fraud.’ Id. This Court agrees. . . . Furthermore, as explained in Marolda, 
the heightened pleading standard ‘does not apply, of course [to negligent misrepresentation.]” See 

Marolda, 672 F.Supp.2d at 998; see also Fed. R. Civ. P. 8(d) (permitting alternative and inconsistent 

statements of a claim). This case law is tested in this instant action.  

      The precise jury instruction #24 (for fraudulent inducement); #25 (for misrepresentation by party 

possessing superior knowledge), #26 (seller misrepresentation by failure to disclose material facts); #27 

(misleading half-truths and suppressing facts) and #28 “misrepresentation” that word-for-word shows 

Lee’s definition and instruction filed February 14, 2008 (Exhibit 2’s “Exhibit B”) caused jurors to 

correctly rule Lee guilty of negligent misrepresentation as Exhibit 6 proves. (ROA V2, pg. 366) 

https://scholar.google.com/scholar_case?case=554939277101974286&q=misrepresentation+claim+particularity&hl=en&as_sdt=4,12,142
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injustices. For all other points of Opposition raised by Plaintiff in his Response, Defendant 

Horowitz stands on his Application.  

 
A. Plaintiff’s Rule 50 Objection to the Special Verdict Form is Discredited by ROA Filings. 

 

 Hester asserts in his Response (“R”) (pp. 3-5) that his counsel renewed his Rule 50(a) 

JMOL without even a scintilla of evidence that such a motion had been made prior to submission 

of the case to the jury as is the prerequisite. Correspondingly, there is not a scintilla of evidence 

that such a motion was ruled on by the Court. (Opening Brief “OB”, pp 7-10; ROA in its entirety.)  

 Hester’s R postulates unrealistically that there may have been an oral motion for JMOL, 

and a ruling on that motion by the court, without any document evidencing such in the Record 

prior to the case going to the jury. (Jurisdiction of the court cannot be given to an untimely 

motion. Oppenheimer v. AIG Hawaii Ins. Co., 881 P. 2d 1234 - Haw: Supreme Court 1994.)  

 Quoting Plaintiff’s counsel O’Phelan, “[A]fter the jury was seated and the closing 

arguments were about to be heard, Plaintiff’s counsel . . .  asked the Judge (at a sidebar) why the 

counterclaim for fraud and misrepresentation was in the Special Verdict Form (“SVF”). It was that 

much of a surprise.” (ROA V2, pp. 1100-01) This incredulous statement by O’Phelan in the Record 

is not a Rule 50(a) motion. Nor is it even realistic because Plaintiff’s filings prove the parties 

considered carefully their collective need to clarify for jurors the “Misrepresentation and Fraud” 

Counterclaims (ROA V1, p. 636). Plaintiff’s jury-instruction-filings include Exhibit 1 (ROA V 2, 

pp. 172-246), Exhibit 2 (ROA V2, pp. 271-274), and Exhibit 3, ROA V2, pp. 276-277).  

 In fact, the ROA clearly shows Lee’s interactivity with Horowitz and Intervenor Maise to 

lighten the jury’s burden by carefully defining each of the two distinct and distinguishable claims. 

The “fraud” in the factum claim only concerned the altered/forged closing agreement.3 The 

negligent “misrepresentation” claim addressed Seller Lee having committed “Misrepresentation 

and Fraud” regarding the sale of the property. (ROA V1, p. 636) The resulting Final Jury 

Instruction (FJI) (Exhibit 4; ROA V2, pp. 322-365) and the SVF (Exhibit 5; ROA V2, pp. 367-

371.) clearly reflected this pre-trial separation and clarification that Plaintiff Lee primarily sought 

and gained. Questions 4 thru 8 of the SVF addressed the fraud claim. Questions 9 thru 11 addressed 

the negligent misrepresentation claim. The fraud claim was made mutually “applicable to both 

parties.” (Exhibit 3, ROA V2, pp. 276-277) The misrepresentation claim primarily addressed the 

                                                 
3 The jury’s verdict on Horowitz having forged the closing agreement was caused by Horowitz’s first 

attorney, Glenn S. Hara, failing to appear as the scheduled “expert witness” for having “crafted” the certified 

true original document that jurors misruled was the forgery. (ROA V 1, pp. 2041-42) The erroneous verdict, 

used by Sulla to smear Horowitz (R, p. 4), indicts retired Judge Glenn S. Hara as much as Horowitz. 
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unlicensed business that Lee sold as a legally operating ‘B&B’ under the misrepresentation that Lee 

would help develop the business and collaborate in improving the Property. The jury found that, 

“At the time of purchase, Plaintiff represented to Defendants that the property could be used as a 

bed and breakfast. This later turned out to be untrue.” (FOF, ROA Part 2, Doc. 220, p. 664 ¶ 5.) 

  So Plaintiff’s counsel should not have been “surprised” by the appearance of Questions 9-

11 on the SVF, nor should current counsel claim in the Response this is “inexplicable.” (R. p. 3, ¶ 

2) Lee’s proposed jury instructions, pre-trial clarifications by filings, and approval of that SVF by 

all parties, make clear Lee’s acceptance of the two claims reflected in the SVF.  

 Counsel should know that the claim of misrepresentation does not require Rule 9(b) 

particularity.1-2 This applies to the negligent misrepresentation Questions 9-11 that all parties 

agreed upon. All SVF Questions derived from the same parties and same proceedings. It appears 

that Plaintiff’s “surprise,” oral “objection,” and untimely JMOL are all erroneous. The error 

“raised on [Lee’s] motion for a new trial” was manufactured “in the event of an unfavorable 

verdict." STATE BY BRONSTER quoting Weathers v. Kaiser Foundation Hospitals, 5 Cal. 3d 98, 

103, 95 Cal. Rptr. 516, 519, 485 P.2d 1132, 1135 (1971). Given these facts and concerns no Rule 

50 JMOL, nor jury award “vacation,” nor ICA “waiver,” is judicious. 

 O’Phelan’s Rule 50 JMOL Declaration states, “I was unprepared in my closing arguments 

to address the issue in part because of the Court ruling to remove so many jury instructions that 

related to Defendants’ submitted instructions regarding fraud and misrepresentation on the issue 

of the sale of the property.” (ROA V2, pp. 1112-3¶ 9) Not so! Judge Ibarra removed and added 

claims that mainly Lee requested be removed or added, as detailed below. 

 Hester’s R (p. 3) stretches credulity and confuses this matter by arguing that O’Phelan 

possibly had made an oral JMOL at the “sidebar.” But O’Phelan himself recorded he did not make 

a JMOL. He only “verified” having made an “objection.” An objection is not a motion. (ROA V2, 

pp. 1100-01;1112-3) 

 Hester also neglects Lee’s objections to Horowitz’s proposed jury instructions numbers “2-

5, 11, 14, 15” concerning “material defects” in the Property structures that were not counterclaimed. 

“Material defects” also apply(ied) to the commercial defects precluding licensing and successful 

operations as Lee had misrepresented. (ROA V2, 191: 277 ¶ 2) The court struck the structural 

concerns only upon Lee’s prodding, resulting in the FJI and the SVF. Nonetheless, the Verdict was 

rendered in Horowitz’s favor. $200,000 was correctly awarded the Defendants. 
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 The ROA documents the aforementioned facts, without oral transcripts. Lee’s pre-trial 

filings prove there was never a need for oral transcripts. The cited and exhibited records confirm 

an ‘oral JMOL’ never existed, that the written JMOL was untimely, and it was all improper.  

 Lee’s Amended Complaint was filed on February 8, 2008 (ROA V2, p. 137 ¶ 9) 

synchronous with Horowitz’s proposed jury instructions.4 (ROA V2, p. 108) Both filings and 

parties emphasized the issue of “unlicensed business activities” on the Property. (ROA V2, p. 137 

¶ 9) Horowitz stated in his Counterclaims that Lee had pledged his cooperation, had superior 

knowledge of the “B&B” business and local licensing requirements, but had misrepresented these 

“material defects” during the sale of the supposedly legally-operating business. That is why 

Horowitz proposed jury instructions #2, and 11-16, addressing this claim for negligent 

misrepresentation in detail (ROA V2, p. 111, 112, 122-126). Lee only struck Horowitz’s proposed 

jury instructions “2-5, 11, 14, [and] 15,” but agreed to the rest. Lee proposed similar instructions 

(ROA V2, p. 172) since his Complaint claimed Horowitz was using, damaging, and developing the 

residence for business without permits. Lee’s instructions (in ROA V2) included: “negligence” p. 

186; negligent violation of law, p. 194; negligence defined, p. 204; allocation of negligence, p. 

206; special damages, p. 210; and contract fraud relating to misrepresentation, p. 246.  

 Lee and his counsel accepted Defendant’s Instructions: #12 addressing “false 

representation”;  #13 defining misrepresentation as, “Where a party intentionally or by design 

misrepresents a material fact or produces a false impression in order to mislead another or to 

entrap or cheat him or her to obtain an undue advantage, in every such case there is a positive 

fraud in the truest sense of the term;”1, 2 #14 was added regarding the liability of concealing 

material facts, “such as known defects in a property,” as a type of fraud2; and #16 made Lee liable 

for intentionally misrepresenting to Horowitz the legal operations of the Property. Lee, the 

Defendant, the Intervenor, and the court, each approved of these instructions giving rise to SVF 

Questions 9-11. Similarly, these instructions were included in the FJI # 24, 25, 26, 27 and #28.4 

The Misrepresentation instruction #28 in the FJI is Lee’s word-for-word definition of 

misrepresentation, that Lee filed pre-trial on February 14, 2008. (ROA V2, pp. 346-350.)  

                                                 
      4 Lee realized that he had neglected to add “misrepresentation” in his proposed instruction, so he 

corrected this by writing, “Upon examination of the jury instructions filed by Plaintiff on February 11 th, 

2008, there appeared that there was no jury instruction submitted for ‘misrepresentation’ . . .” Lee thus 

attached his “Exhibit B”—the misrepresentation instruction that appears(ed) in the FJI, resulting also in the 

SVF and the jury’s verdict on this separate claim. Exhibit 2, ROA V2, pp. 271-274. 
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 Furthermore, the jury’s decision to award Horowitz et. al., $200,000 in Special Damages 

additionally resulted from Judge Ibarra’s declaratory judgment affirming Lee’s jury-instruction on 

expressly this negligent misrepresentation claim as shown by Exhibit 6. (ROA V2, pg. 366)  

 Moreover, had the Defendant obtained the costly oral transcripts, the Plaintiff could still 

make the same unreasonable and prejudicial claim that some ‘off-the-record’ JMOL was made, 

perhaps in the court’s chambers. (ROA V2, pp. 1100-01) 

 Finally proving this Rule 50 contrivance is false, the Plaintiff’s post-trial verdict 

submissions were inconsistent with having made a valid timely JMOL. Had Plaintiff made a Rule 

50 motion timely, it would have had to have been done before the jury went into deliberation. 

Instead, it was filed three weeks too late, on March 11, 2008. ROA Part 2; 209, pp. 496 and 509.  

 Under these circumstances, given all the aforementioned evidence, for the ICA to rule 

against Horowitz based on omission of the transcript amounts to a grave error, barring access to 

justice. There is: 1) the complete absence of any documentary indication of any timely motion for 

JMOL; 2) the complete absence of any documentary evidence of a ruling on such a non-existent 

motion; and (3) the complete absence of acknowledging the Plaintiff’s filings that sourced and 

accepted the FJI and SVF, that all parties and the court approved. These evasive actions are 

inconsistent with Judge Ibarra’s declaratory judgment on the claim of misrepresentation, not fraud, 

affirming the Jury’s Question No. 1. Exhibit 6. (ROA V2, pg. 366) 

 In Conclusion, the aforementioned facts in evidence, from the ROA, controverts claims that 

oral transcripts are needed to prove the non-existence of Plaintiff’s timely JMOL motion. Jurors 

properly granted $200,000 in Special Damages to Horowitz due to Lee’s negligent 

misrepresentation(s). The Petitioner used that judgment credit to make his final Mortgage payment.5 

Subsequently, the Property was wrongly taken. The award must be reinstated, and Horowitz’s 

Property must be returned for the sake of equity and justice. 

 

 

                                                 

      5 R p. 2 contests the final Mortgage payment Horowitz made on February 27, 2009 with the court’s 

implied promise to end the case. Hester claimed that, “No such real payment [of $154,204.13 in cash] or court 

promise exist[ed].” But Judge Ibarra “DENIED WITHOUT PREJUDICE” the final payment request (ROA 

V2, 259; 1402-06) and Exhibits 7 - 8 prove the court ordered, “Defendants shall submit an accounting of total 

payments made to date no later than November 13, 2008.” ROA V2 pp.1524-25. Horowitz complied to no 

avail. ROA V2 pp. 1601-07; ROA V 3, Doc. No. 0370 at 335 ¶ 4.5 Plaintiff(s) evaded the final accounting 

(ROA Part 2. Doc. No. 347, pp. 2649, ¶¶ 34-35), and based on the contrived Rule 50(a) JMOL, Hester’s 

lawyer, Paul J. Sulla, Jr., tied up the Mortgage Release and final disposition of this case in appeal. 

Subsequently, Plaintiff and Sulla took possession of the Property. These matters directly impact the quiet title 

case Civ. No. 14-1-0304 that the ICA remanded after voiding Plaintiff’s non-judicial foreclosure.  
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I DECLARE under pains and penalties of perjury at law that the statements made above, 

including citations in the Record on Appeal, evidenced by Exhibits 1 through 8 attached hereto, 

are true and correct to the best of my knowledge; and that if called upon to defend or argue these 

matters in court, I am competent and willing to do so. 

 

Dated:  Honolulu, Hawaii:  September 3, 2019  

 

 

 Signed:     /s/Leonard G. Horowitz 

 LEONARD G. HOROWITZ, Petitioner/Defendant/Counterclaimant/Appellant, pro se 
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