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MOTION TO DISMISS INDICTMENT 

 
 COMES NOW Defendants PAUL J. SULLA, JR., and HALAI HEIGHTS, LLC. by and 

through their attorneys, the BRIAN J. DE LIMA and JEREMY J. K. BUTTERFIELD, of the 

LAW OFFICES OF BRIAN J. DE LIMA, and moves this Honorable Court for an Order dismiss 

the indictment against Defendant as follows: 
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3CPC-19-0000968
19-AUG-2020
09:33 PM

mailto:butterfiled@bigislandlawyers.com


1.  Prosecutorial misconduct by introducing the Prosecutor’s own opinions about matters 

that the Prosecutor either knew or should have known were false. 

2. Prosecutorial misconduct in allowing a witness that provided testimony that was false, 

inaccurate, and prejudicial and failed to correct the testimony, that the Prosecutor either knew or 

should have known were false. 

 3. Failed to present clearly exculpatory evidence to the Grand Jury that was available and 

should have been known to the prosecutor. 

The cumulative conduct and testimony presented to the grand jury resulted in the 

indictment.  The introduction of said evidence violated Defendant's right to due process of law. 

The motion is made pursuant to Rules 12, 45, and 47 of the Hawaii Rules of Penal 

Procedure and the Fifth, Sixth and Fourteenth Amendments to the United States Constitution and 

Art. I, sec. 5, 10 and 14 of the Hawaii State Constitution, and is based upon the records and files 

herein, the Memorandum In Support Of The Motion To Dismiss, all attached hereto and made a 

part hereof, and such further evidence as may be adduced at a hearing on the motion 

DATED:  Hilo, Hawaii,    August 19, 2020 . 

 

           /s/  Jeremy J.K. Butterfield      
        BRIAN J. DE LIMA 
        JEREMY J.K. BUTTERFIELD 
        Attorneys for Defendant    
 



IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 
 

STATE OF HAWAII 
 

STATE OF HAWAII, 

           vs. 

PAUL SULLA; 

                                        Defendant. 

3CPC-190000968 
 
DECLARATION OF COUNSEL  
 
 

 
 

DECLARATION OF COUNSEL 
 
 

  JEREMY J.K. BUTTERFIELD, do hereby state and declare as follows: 

1. I am an attorney duly licensed to practice law within the State of Hawaii; 

2. I am an associate attorney with the Law Offices of Brian J. De Lima; 

3. The Law Offices of Brian J. De Lima has been retained to represent 

Defendant PAUL SULLA, JR. and HALAI HEIGHTS, LLC in the above-entitled action; 

4. Defendant PAUL SULLA, JR. is charged with Forgery in the Second 

Degree, and Defendants PAUL SULLA, JR. and HALAI HEIGHTS, LLC are charged with the 

offense of Theft in the First Degree by way of Indictment filed on December 5, 2019. 

5. Counsel has reviewed the discovery provided by the State and the 

transcription of the Grand Jury Proceedings and am informed and of the belief: 

6. Deputy Prosecuting Attorney Ricky Damerville improperly introduced his 

own opinions on the matter before the grand jury, improperly elicited testimony that was 

incorrect or inaccurate that Mr. Damerville knew or should have known was incorrect or 

inaccurate, failed to correct the testimony, and failed to present clearly exculpatory evidence that 

the Mr. Damerville knew or should have known of. 
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7. Mr. Damerville called as the state’s first witness, Leonard George 

Horowitz. On Page 17, Line 4-15, the transcript contains: 

Q. Okay. And -- and it went to trial in Kona circuit court. Is that right? That's where it is. It's over 
in Kona? 
A. Yes, it went to -- the Lee foreclosure went to trial in, uh, Kona and we defeated it. The jury had 
determined that indeed he had committed fraud. 
Q. Okay. Just answer my questions. 
A. Yes. 
Q. I know you're eager after 15 years, however long but if you could just answer my question. 
 
Here, Mr. Damerville does not address the patent misrepresentation of the witness. Had 

Mr. Damerville reviewed the civil action in this matter, he would see that the jury verdict for 

foreclosure was vacated on the grounds of equity by the Judge Ibarra, and that the jury also 

determined that fraud had been committed by both Plaintiff Loren Lee and Mr. Horowitz. (The 

finding of fraud against Lee was later vacated by Judge Ibarra in 2010.) Furthermore, Mr. 

Damerville failed to supplement that this action (Civil Action 1) was filed and decided before 

Defendant Sulla even represented Lee. Furthermore, Mr. Damerville added unnecessary 

misinformation suggesting that the issue involving the Defendant Sulla has gone on for 15 years. 

Mr. Damerville should have corrected this confusing testimony.  

Mr. Damerville later asks (Page 21 Line 1-25): 

Q. After Paul Sulla, Jr. appeared, although there had been a, um, jury verdict in - - somewhat in 
your favor. Yes? 
A. Yes. 
Q. Um, Mr. Sulla moved with - - for what's called a, um, judgment from, uh, motion for judgment 
A. As a matter of law. 
Q. as a matter of law? 
A. Yeah. 
Q. Okay. And basically, what that motion wanted to do is it argued that there - - there was not 
sufficient particularity in your pleadings. 
A. Correct. 
Q. And therefore the judge should grant him a motion grant his motion and vacate the award to 
you? Is that right? 
A. That's correct. 
Q. And so that's eventually what happened. Is that right? 
A. That's correct. 
Q. And after that judgment was entered which vacated that $200,000, um, award to you, um, final 
judgment was entered and you took an appeal? 
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A. That's correct. 
 

8. Mr. Damerville attempts to correct the record regarding Mr. Horowitz’s 

claim of fraud, however, this testimony is elicited four pages later in the transcript. The grand 

jury likely did not understand that this meant that the “fraud” judgment against Lee had been 

stricken or overturned.  Further, had Mr. Damerville reviewed the record below, he would or 

should have known that Lee’s former counsel Dan O’Phelan filed a Rule 59 Motion for 

Judgment as a Matter of Law based upon Horowitz’s failure to plead fraud with Rule 9 with 

specificity. The Rule 59 Motion was granted by Judge Ibarra prior to his entry of Final 

Judgment. Sulla only entered on appeal when Judge Ibarra neglected to remove the $200,000 

jury award in his Final Judgment and Amended Final Judgment. In his 2010 Second Amended 

Judgment, Judge Ibarra corrected his mistake and vacated the jury award of fraud against Lee. 

Page 23, Line 1-25 provides: 

Q. And finally on the fifth judgment they say, "Okay. Now we got jurisdiction"? 
A. Correct. 
Q. And so that ate up a whole lotta time? 
A. Yeah, many years. 
Q. And - - and a whole lot of filing fees by -- on -- that you had to pay? 
A. I ended up bankrupt. 
Q. Okay. So -- 
A. Declaring officially bankruptcy. 
Q. -- finally you get up there and you file -- by this time you file multiple number of cases. Is that 
right? 
A. That's correct. 
Q. And finally when you get up there, um, while these proceedings are going on you become 
aware that, um, Mr. Sulla had caused to be filed a warranty deed transferring, uh, property from 
Jason Hester into a limited liability company called "Halai Heights" on or about September the 
9th, 2016. Is that right? 
A. That's correct. 
Q. And that, um, transfer with the grantor was Jason Hester. Is that right? 
A. Yes, the grantor was Hester and HH -- Halai Heights LLC was the grantee.  
 
Here, Mr. Damerville completely failed to elicit or correct the testimony of Mr. Horowitz 

that there had already been a non-judicial foreclosure and a quiet title action regarding this 

property. The witness was well aware of the proceedings because he was a party. However, those 

proceedings, which were exculpatory and known to Mr. Damerville and the witness, were never 

leonardhorowitz1
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mentioned. The testimony as presented seems to suggest that Defendant executed the warranty 

deed out of nowhere. It also confuses the Civil Action 1 foreclosure started by Lee with the 

subject Deed from Hester to Halai Heights, which involves completely different parcels of land 

and has nothing to do with the Lee foreclosure action. Further, Mr. Damerville leads the witness 

to make Horowitz more sympathetic to the jury, confuses the testimony, and leaves it in the light 

most negative to Defendant. In fact, all filings by Horowitz were denied or rejected by the court 

and, other than the appeal proceedings, there were no other proceedings going on at the time.  

9. Page 28, Line 22 

Q. And the discrepancy according to the County was, um, as to Parcel 043. The description was 
not the correct description for Parcel 043. Is that right? 
A. That's correct. 
Q. And in fact the description in that deed was for that remnant that didn't have a TMK number 
Until found 2018. Is that right? 
A. That's correct. 
Q. And you thought that's not a mistake? 
A. It was not a mistake that the County found that. 
Q. No, no. The County found it? 
A. They found it. Yeah. 
Q. Okay. And then you went and got -- and you went back and you looked at that deed that you 
had -- you had had previously because you used it in a filing? 
A. Right. 
Q. And you looked at the description of what's supposed to be, um, Lot 043 and you found that 
that description for Lot 043 was not in that deed, and in fact what should have been the description 
for that road remnant was now in that deed? 
A. Yeah, it was obvious that Mr. Sulla had switched out the land description from the initial road 
remnant for that Lot 043. 

 

Here, the witness makes a misleading statement, and Mr. Damerville plays into the 

statement, leading the witness to speculate as to whether or not the discrepancy was a mistake. 

The witness was aware of the quiet title action filed regarding the subject property, and Mr. 

Damerville knew or should have known about the action as it was a public proceeding involving 

the witness and Defendant. Mr. Damerville should have known, and the witness knew, that the 

origin of the legal description of the subject property was derived from a title report purchased 

leonardhorowitz1
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from Title Guarantee by Defendant regarding his client Jason Hester’s title status of the subject 

property. However, there is no mention of that clearly exculpatory document in this proceeding, 

thus suggesting to the grand jury that Defendant fraudulently made up the description in the 2016 

deed or personally altered it for his benefit. 

10. Page 31, Line 1-15 

A. Right. The -- the -- there in the retyping that was done it's very clear that the person that created 
his forged deed retyped the County's land description, made two typographical errors and actually 
did the retyping because if they didn't the Ronald M. Matsumura's license professional land 
surveyor's stamp would have shown up on the forgery. 
Q. Okay. What you're -- what you're basically saying is that since -- they could have just attached 
a copy of the deed but they didn't do that? 
A. That's correct. 
Q. And in the retyping there's two errors? 
A. There's two errors. Correct. 
Q. Okay. And that's into the land description. Is that right? 
A. Correct. 
 
Here, Mr. Damerville allows the witness to testify to legal conclusions. The witness 

refers to the deed as a forgery on two occasions, but he is not an expert on what forgery entails. 

Furthermore, the witness, enabled by Mr. Damerville, continues to ignore that the legal 

description is based on a document that Mr. Damerville and the witness knew about or should 

have known about and should have introduced during this proceeding. By focusing on two minor 

errors in the re-typed portion of the deed description, without any explanation of their relevance 

to the alleged crime of forgery, Damerville suggests or implies wrongdoing by the Defendant 

without basis. 

11. Page 40 Line 3-20 

Q. Okay. When it sold at foreclosure it was a nonjudicial foreclosure. Is that right?  
A. It was. That's right. 
Q. And so Mr. Su1la managed the foreclosure sale? 
A. Yes, he did. Every aspect of it. 
Q. And the only person that appeared in -- and this was in 2010. Is that right? 
A. That's correct. 
Q. Okay. In 2010 when it sold there was only one bidder? 
A. One bidder . 

leonardhorowitz1
Highlight
5from Title Guarantee by Defendant regarding his client Jason Hester’s title status of the subjectproperty
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Q. And what was the sale price? 
A. The sale price on video tape was $200,000. What was registered with the State was 175,000 
and also -- oh, actually in litigation filings was 175, and what appears in the State's records is 220. 
 
Here, Mr. Damerville introduced and allowed the witness to testify regarding the 

foreclosure sale of the subject property, which is irrelevant and prejudicial to the allegations of 

forgery and Theft. Furthermore, if Mr. Damerville wanted to introduce testimony regarding the 

foreclosure sale, it would be imperative that he introduce testimony regarding the quiet title 

action following the foreclosure sale, thus introducing the accompanying clearly exculpatory 

evidence.   

12. Page 43 Line 16 

Q. And what was the problem that you saw with the deed? 
A. The problem with the deed that was filed was that it included an area that the person that was 
deeding the property or signed the deed, the grantor, didn't have any vested interest in. 
 
Here, Mr. Damerville elicits a legal conclusion regarding who has a vested interest in the 

property from a witness who is not qualified to render. This witness knows or should know that 

there was a trade made between the original property owner (Lee) and the county to trade a 

portion of Lot 49 in exchange for Remnant A. The witness fails to reveal that information, which 

is clearly exculpatory. Furthermore, the witness’s testimony that Jason Hester does not have a 

vested interest is incorrect, because based on public records and records in possession of the 

county, the county took the portion of Lot 49 subject to a mortgage duly executed between Lee 

and the Royal Bloodline of David. The vested interest of Hester in all or a portion of the 

Remnant A is a clearly civil matter involving the county, Horowitz and Hester.  The findings and 

testimony of several witnesses in the files of this case clearly state that this may be a civil matter. 

This exculpatory evidence was certainly in possession of the county and should have been 

produced to the grand jury.  
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13. Page 49 Line 2-7 

Q. Okay. Now, a couple questions. Just because a corporation had dissolved in 2012 does that 
means that any property that was in that corporate name is now free range for anybody to come in 
and take it who wants to take it? 
A. No. 
 
Here, Mr. Damerville elicits from the witness a legal conclusion that she has no basis to 

render. Further, the testimony is irrelevant and misrepresents the alleged wrongdoing in such a 

way that negatively affects the jury’s view of the Defendant. 

14. Page 50 Line 2 - Page 51 Line 10 

 
Q. Okay. You have some experience in dealing with legal descriptions. Is that right? 
A. Correct. 
Q. Now, if you're constructing a deed with an exhibit with an attached A which is normally a 
description if you don't have a description from another deed that you just copy and attach how do 
you create the description? You have to go out and get a surveyor to survey it. Right? 
A. Right. 
Q. I mean you don't just get numbers you pull out of your head. So is that -- is that true? 
A. Correct. 
Q. So when he made typos on his 2016 warranty deed he had to have been looking at something. 
Is that true? 
A. I -- I would imagine. Yes. 
Q. Yeah, highly likely. Yes? So when he says, "Oh, I didn't know," it would appear he knew. Is 
that true? 
A. Yeah, he - - I mean he told me that he owned the property Halai Heights owned it so I don't 
from my understanding of the conversation he believed that he owns that property now from the 
legal description he included. 
Q. Okay. But you went back and looked at the legal description in the foreclosure? 
A. Correct. 
Q. And the legal description in the foreclosure did not include a legal description of Remnant A. Is 
that correct? 
A. That's correct. 
Q. So that foreclosure had no effect on with respect to Remnant A. Correct? 
 
Here, Mr. Damerville leads the witness to speculate as to the source of the legal 

description of the property. Furthermore, had Mr. Damerville done his due diligence, he would 

have discovered that Defendant had a title status report done, which is the basis for the legal 

description of the 2016 conveyance in question.  

15. Page 60 Line 2 – Page 61 Line 3 

Q. That's the one filed in September of 2016? 
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A. That's correct. 
Q. And it's signed by Jason Hester back in 
A. Mmm-hmm. 
Q. -- September the 6th, 2016? 
A. That's right. 
Q. And the return it says after filing return it to who? 
A. Return it to Paul J. Sulla, Jr. 
Q. Okay. But the grantor was Jason Hester? 
A. That's what this says. 
Q. Yes. Okay. Well, you don't know that Jason Hester didn't sign it? 
A. That's correct. 
Q. But you don't believe Jason Hester read it? 
A. I -- that is correct. 
Q. And that's because you've had some experience with Jason Hester, um, since 2009? 
A. That's correct. 
Q. And Jason Hester is a young guy? 
A. He's young and he has some, uh, some deficiencies. He's -- he's not, urn. 
Q. He's mentally challenged? 
A. Yes. 
Q. That's your opinion? 
A. That's correct. That's my opinion. 
Q. But that's just a lay person's opinion. You're not a psychiatrist or psychologist? 
A. That's -- that's right. That's correct. 
Q. But he's mentally challenged? 
A. Yes. 
 
Here, Mr. Damerville elicits testimony that is purely speculative and without basis. Mr. 

Damerville asks the witness, with double negatives, whether she believes the grantor signed or 

didn’t sign the document at issue. The foundation for her opinion is that she believes the grantor 

to be mentally challenged. The line of questioning was improper and highly prejudicial, without 

basis and irrelevant to the case.   

16. Page 63 Line 24 – Page 64 Line 5 

Q. I know you're eager after many, many years, but that's why you're saying -- you're saying it was 
not an innocent mistake -- 
A. No. 
Q. -- by Mr. Sulla 
A. There’s mens rea involved with this for sure.  
 
Here, Mr. Damerville asks the witness to speculate as to Defendant’s state of mind. The 

witness states that it was not an innocent mistake, after testifying that she was not with the 

Defendant when he produced the deed nor did she have any knowledge of the drafting of the 

deed.  



 9 
 
 

 
 I, JEREMY J.K. BUTTERFIELD, do declare under penalty of law that the foregoing is 

true and correct. 

   DATED:  Hilo, Hawaii,    August 19, 2020 . 

 

           /s/  Jeremy J.K. Butterfield      
        BRIAN J. DE LIMA 
        JEREMY J.K. BUTTERFIELD 
        Attorneys for Defendant



 
 

IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 
 

STATE OF HAWAII 
 

STATE OF HAWAII 
 
                           Plaintiff, 

vs. 

PAUL J. SULLA JR.; HALAI HEIGHTS, 
LLC, 

                            Defendants. 

CR NO. 3CPC-19-0000968 
 
DECLARATION OF PAUL J SULLA;  
  

 
DECLARATION OF PAUL J. SULLA, JR. 

 
1. I PAUL J. SULLA, JR., am an attorney licensed to practice law in the State of 

Hawaii and I am the Defendant in the above entitled case and competent to testify 

the statements herein. 

2. In 2014, following a non-judicial foreclosure, I caused a quiet title action to be 

filed, and in the course of that representation I ordered and received a title status 

report of the lot 043 and lot 049, the subject properties in this action. The true and 

correct copy of that title status report is attached as Exhibit “A”.  

4. The writings on the title report Exhibit “A” were made by me, at a later time, 

when I was making notes as I was engaged in clearing the impediments to the 

title.    

5. I relied upon this title report when drafting a deed from my client Jason Hester 

intending to convey Lot 43 and Lot 49 to Halai Heights LLC in September 2016. 

7. In 2017 when attempting to market the subject Lot 49 and Lot 43 I reviewed old 

files relating to title and discovered that the County and my former client Loren 
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Lee had agreed upon a swap of a part of the Lot 49 in exchange for remnant A in 

2004. I sent the county two letters seeking more information about the transfer 

and to complete same as I had been unaware of this land swap.  See true and 

complete copies of my letters to county dated April 2017 and September 2017 

attached as Exhibit “B”. 

8. In February 2018, the county informed me that the remnant A had just been given 

a tax map number and that the county had conveyed the remnant to Horowitz’s 

nonprofit corporation in 2005. I was not aware of this conveyance. With further 

research I found that the swap was made in January 2005 after Lee had already 

sold Lot 43 and Lot 49 to Horowitz’s non-profit corporation and had taken back a 

purchase money mortgage encumbering the two lots.  

9. Apparently the county had neglected to consider the Lee mortgage to be an       

impediment to the swap and took a portion of Lot 49 subject to the mortgage. 

10. Title Guaranty had previously also provided a title report to the witness Horowitz’s 

non-profit corporation concerning Lots 49 and Lot 43. The remnant A lot was also 

included as Parcel 2 in the description of Lot 49 in that report as well. See true and 

correct copies of title report to Royal Bloodline of David attached as Exhibit “C”. 

11. Jason Hester and I had expected to convey Lot 43 to Halai Heights with Lot 49. 

This is shown by the cover of the deed indicating that the two lots were included. 

Neither of us had any idea that the road remnant parcel was included in the title 

description from Title Guaranty. This was a mistake based upon the Title Guaranty 

title report which I used for the description in the subject deed for lot 43. 

12. After discovering the mistake in 2018, I decided I could not just re-convey the 

leonardhorowitz1
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remnant because I was of the opinion that Hester had a vested interest in the 

remnant A since it was exchanged in a swap with the county that included a portion 

of the property that was later foreclosed upon by Lee’s mortgage. Further later in 

2018 after I had a survey made of Lot 49 and Lot 43 I discovered that a portion of 

the remnant ran thru one of the wading pools built on the land and cut off access to 

Lot 43 that had been used openly and adversely for more than 20 years. Based upon 

these two claims, I decided that the title interest was civil matter and expected to 

litigate this matter in the future.  

13. While it is true that a person cannot convey something that he or she does not own, 

it is also true that such a conveyance is not theft because nothing is stolen. No 

possession is taken. All that is created is a cloud on title which can easily be ignored 

until the grantee acts upon the deed to obtain possession in a court civil matter. 

14. In this matter, the witnesses have endeavored to use this criminal action as a means 

to obtain a result that is of a civil nature. The prosecution proceeded to indict a local 

attorney for an intent crime without even questioning/intervening the attorney 

choosing instead to take the word of clearly biased witnesses, instead of the facts.   

15. I declare under penalty of law that the foregoing is true and correct. 

 

          DATED:  Hilo, Hawaii,  August 19, 2020  . 

     

      /s/ Paul J. Sulla Jr.   
     PAUL J. SULLA JR. 
     DEFENDANT

leonardhorowitz1
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IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 
 

STATE OF HAWAII 
 

STATE OF HAWAII 
 
                           Plaintiff, 

vs. 

PAUL J. SULLA JR.; HALAI HEIGHTS, 
LLC, 

                            Defendants. 

CR NO. 3CPC-19-0000968 
 
  
MEMORANDUM IN SUPPORT 
 
  

 
MEMORANDUM IN SUPPORT 

 
I. INTRODUCTION 

The Defendant is charged by way of indictment with the offenses of Theft and Forgery.  

The Indictment must be dismissed because the State allowed a witness to provide false 

information to the grand jury for which the Grand Jury Counsel advised the grand jurors that 

they would be able to consider the false information in determining probable cause.  

 

II. FACTS 

The pertinent facts are as set out in the Declaration of Counsel and such further evidence 

as may be adduced at a hearing on the motion. 

 

III. LAW 

Because “[i]n all criminal prosecutions, the accused shall enjoy the right ... 
to be informed of the nature and cause of the accusation[,]” and “[n]o person shall 
be held to answer for a capital, or otherwise infamous crime, unless on 
a presentment or indictment of a Grand Jury,” an indictment or oral charge that 
fails in a material respect would encroach upon a defendant's constitutional 
rights. U.S. Const. amends. V and VI; Haw. Const. art. I, § 14. The onus is on the 
prosecution to inform the accused fully of the accusations presented against him 
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or her because “[t]he principle of fundamental fairness, essential to the concept of 
due process of law, dictates that the defendant in a criminal action should not be 
relegated to a position from which he [or she] must speculate as to what crime he 
[or she] will have to meet in defense.” See State v. Israel, 78 Hawai‘i 66, 71, 890 
P.2d 303, 308 (quoting Kreck v. Spalding, 721 F.2d 1229, 1233 (9th 
Cir.1983)), reconsideration denied, 78 Hawai‘i 474, 896 P.2d 930 (1995). In 
other words, the oral charge must be worded in a manner such “that the nature and 
cause of the accusation [could] be understood by a person of common 
understanding[.]” Id. at 70, 890 P.2d at 307. 

 
State v. Sprattling, 99 Hawai`i 312, 318, 55 P.3d 276, 282 (2002) 

 

The grand jury proceeding “is an ex parte investigation to determine 
whether a crime has been committed and whether criminal proceedings should be 
instituted against any person.” State v. Bell, 60 Haw. 241, 244, 589 P.2d 517, 519 
(1978). Additionally, the grand jury should also maintain a historical role of being 
a safeguard to protect citizens against unfounded criminal prosecutions. Id. at 243, 
589 P.2d at 519; United States v. Calandra, 414 U.S. 338, 343, 94 S.Ct. 613, 617, 
38 L.Ed.2d 561 (1974). 
 
State v. O'Daniel, 62 Haw. 518, 520, 616 P.2d 1383, 1386 (1980) 

 

No person shall be held to answer for a capital or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury . . .. 

Although the requirement of a grand jury indictment as a prerequisite to 
criminal prosecution has been limited by statute, see HRS ss 705-4, 711-6 et seq., 
and court rule, see H.R.Cr.P., Rule 7, where the indictment mechanism is 
employed, it must be through a grand jury which is not only ‘legally constituted,’ 
but also ‘unbiased.’ Costello v. United States, 350 U.S. 359, 363, 76 S.Ct. 406, 
100 L.Ed. 397 (1956). 

 
 

In regard to both an original indictment and superseding indictment, 
evidence of a clearly exculpatory nature known to the prosecution shall be 
disclosed to the grand jury. In the event that the term of the grand jury that 
returned the original indictment has expired, a new indictment may be presented 
to another grand jury. 
 
Haw. R. Penal P. 6 
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IV. ARGUMENT  

  Here, the case presented to the Grand Jury by Deputy Prosecuting Attorney Damerville 

has fallen short of what is demanded at Grand Jury Proceedings by higher courts. The State 

failed to produce clearly exculpatory evidence, specifically the title status report attached as 

Exhibit A.  

 The state elicited testimony that was clearly un substantiated. The State failed to present 

to the Grand Jury a fair depiction of the case. Based on the State’s slanted presentation of the 

alleged facts in this case, the Grand Jury was unable to act as a safeguard against this unfounded 

criminal prosecution.   

 

IV. CONCLUSION   

 In conclusion, based on the foregoing declarations and memorandum, Defendant moves 

this Court to dismiss this action based on impropriety in obtaining a true bill from the Grand Jury 

in this matter.  

  

 
DATED:  Hilo, Hawaii,    August 19, 2020 . 

 

           /s/  Jeremy J.K. Butterfield      
        BRIAN J. DE LIMA 
        JEREMY J.K. BUTTERFIELD 
        Attorneys for Defendant    
 



 
IN THE CIRCUIT COURT OF THE THIRD CIRCUIT 

 
STATE OF HAWAII 

 
STATE OF HAWAII 
 
                           Plaintiff, 

vs. 

PAUL J. SULLA JR.; HALAI HEIGHTS, 
LLC, 

                            Defendants. 

CR NO. 3CPC-19-0000968 
 
NOTICE OF MOTION 
 
Judge:  Honorable Peter K. Kubota 
 
Hearing Date:  September 23, 2020 
Time:               9:00A.M.  
 
Trial:                December 14, 2020  
 

 
NOTICE OF MOTION 

 
TO: Office of the Prosecuting Attorney 
 County of Hawaii 
 655 Kilauea Avenue 
 Hilo, HI 96720 
 
 
 Please take notice that the undersigned will bring the foregoing Motion on for hearing 

before the Honorable Judge Peter K. Kubota, Judge of the above-entitled Court, in his courtroom 

at the Hilo Division, at Hale Kaulike, Third Floor, 777 Kilauea Avenue, Hilo, Hawaii  96720, on 

Wednesday,  September 23, 2020, at 9:00 A.M.  or as soon thereafter as counsel may be heard. 

 
 
 

DATED:  Hilo, Hawaii,    August 19, 2020 . 

 

           /s/  Jeremy J.K. Butterfield      
        BRIAN J. DE LIMA 
        JEREMY J.K. BUTTERFIELD 
        Attorneys for Defendant



CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that an e-filed copy of the foregoing document was served upon 

the following individuals, by electronic mail, through the Judiciary Electronic Filing and Service 

System on ,    August 19, 2020  

 

TO:   Assigned Deputy Prosecuting Attorney 
   Office of the Prosecuting attorney 
   County of Hawaii 
   655 Kilauea Avenue 
   Hilo, HI 96720 
 
  

 
  

DATED:  Hilo, Hawaii,    August 19, 2020 . 

 

           /s/  Jeremy J.K. Butterfield      
        BRIAN J. DE LIMA 
        JEREMY J.K. BUTTERFIELD 
        Attorneys for Defendant




