LEONARD G. HOROWITZ, pro se
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)
)
)
)
)
)
)
)
)
)
)
)
)
)

CIV. NO. 3CC171000407
(HRS § 507D-4 Petition to
Expunge Affidavit/Lis Pendens)
DEFENDANT’S MOTION AND
MEMORANDUM FOR JUDICIAL
NOTICE OF PUBLIC RECORDS IN
SUPPORT OF RULE 19 JOINDER OF
PAUL J. SULLA, JR., HALAI HEIGHTS,
LLC, AND THE COUNTY OF HAWAII,
AS PARTIES; DECLARATION OF
LEONARD G. HOROWITZ; EXHIBITS A
THRU U; NOTICE OF HEARING;
CERTIFICATE OF SERVICE
JUDGE: Henry T. Nakamoto
Hearing Date: Friday July 9, 2021
Hearing Time: 8:30 a.m.

DEFENDANT’S MOTION AND MEMORANDUM FOR JUDICIAL NOTICE OF
PUBLIC RECORDS IN SUPPORT OF RULE 19 JOINDER OF PAUL J. SULLA,
JR., HALAI HEIGHTS, LLC, AND THE COUNTY OF HAWAII, AS PARTIES
COMES NOW Defendant Leonard G. Horowitz (“Horowitz” or “Defendant”),
pursuant to the Hawaii Rule of Evidence 201, requesting this Court to take Judicial Notice of
twenty-one (21) public records, each recorded by branches of the State or federal
governments, evidencing an enduring ‘pattern-and-practice’ of white collar organized crime
in which attorney Paul J. Sulla, Jr. (“Sulla”) was indicted, reprimanded, or under
investigation, for doing precisely what he has done in these proceedings—filing falsely and
arguing “recklessly” to convert tax liabilities and/or real properties for unjust enrichment.
These public records derive from actions in the U.S. Tax Court, or the State of Hawaii, the
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Hawaii Supreme Court’s Office of Disciplinary Counsel, the County of Hawaii Tax Office,
the Hawaii Bureau of Conveyances, or the Hawaii Department of Commerce and Consumer
Affairs (“DCCA”), involving altered or forged mortgages or deeds transferring real properties
by actions of attorney Sulla, or the County of Hawaii, the Hawaii County Council, and the
Hawaii County Land Use Commission. These public records are filed here in support of
Defendant’s May 18, 2021 filing of “MOTION TO JOIN INDISPENSIBLE PARTIES PAUL
J. SULLA, JR. AND HALAI HEIGHTS, LLC AS CO-PLAINTIFFS OR THIRD PARTY
COUNTERCLAIM DEFENDANTS, AND THE COUNTY OF HAWAII, AS THIRD PARTY
DEFENDANTAND COUNTERCLAIMANT.

INTRODUCTION
On May 12, 2021, Defendant received an e-mail notice from Judge Nakamoto’s Clerk
informing Defendant that his two Motions for Reconsideration were denied, and that the Court had
directed Plaintiff’s lawyer, Paul J. Sulla, Jr., to prepare a ‘Final Judgment on Remand’ to expunge the
Defendant’s public notices of ongoing and pending state and federal litigations involving ownership
of the Defendant’s subject properties. These instructions favoring un-joined indispensable party Sulla
by Judge Henry Nakamoto followed Sulla’s criminal indictment for forging a “Warranty Deed”
central to Defendant’s public notices (i.e., lis pendens). Judge Nakamoto’s ruling to expunge
Defendant’s documents enable Sulla to “flip” Defendant’s subject properties (hereafter, the
“Property”) to further immunize Sulla against prosecution despite his concealed ‘arms length’
advantage, and the prejudice this imposes upon Defendant. The resulting alleged public corruption
aids-and-abets Sulla’s alleged theft by forgery and money laundering. This was repeatedly brought to
Judge Nakamoto’s (and Judge Wendy DeWeese’s) attention(s) in the Defendant’s defense filings, but
neglected. Neglect of Defendant’s evidence of Sulla’s thievery included the Hilo grand jury’s
indictment issued after examining the same evidence Judge Henry Nakamoto (and Judge DeWeese)
repeatedly disregarded.
State and federal investigators/prosecutors allege these matters are continuing under
investigation after this Third Circuit granted Sulla’s motion to dismiss the criminal case against him
“without prejudice” (encouraging further investigation) based on Sulla’s claim that he had simply
made a “mistake” in manufacturing and filing a forged Warranty Deed to the Defendant’s Property.
That “mistake” shows Sulla intentionally, because it shows he retyped the County of Hawaii’s
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Warranty Deed to Defendant, making therein four (4) clerical errors evidencing the retyping in order
to remove the County of Hawaii’s official engineer’s certification stamp, and forgery.
Regardless, this Court has disregarded these facts, all the Defendant’s Defenses,
Counterclaims, due process rights, civil rights, real property rights, and pending federal court actions,
including CV 15 00186JMS-BMK. That federal case that has been administratively stayed pending
final determinations in State court actions, including this one. Satisfied here is the element of state
actions required for federal actions under 42 U.S.C. §§ 1981 and 1983. Focus on the Family v.
Pinellas Suncoast Transit, 344 F. 3d 1263 - Court of Appeals, 11th Circuit 2003.
In the case at bar, the Younger abstention does not apply by reason of the public records
hereto attached evidencing Mr. Sulla’s pattern-and-practice of forging documents including deeds
for theft. These public records evidence the decade-long extraordinary bias, harassment, bad faith,
and malicious prosecution committed by Sulla with consent of the Third Circuit judges, against the
Defendants. These alleged torts and crimes have been aided-and-abetted by Third Circuit Court
judges’ (and other state actors’) by willful blindness (or reckless negligence). These actions have
caused damage and severe distress to the co-Defendants, proximal to the death of Dr. Horowitz’s
domestic partner and business partner, co-Defendant Sherri Kane. A federal court may enjoin
pending state civil and criminal proceedings in the presence of “special circumstances such as bad
faith, harassment or a biased state judiciary. Id., 401 U.S. at 53-57, 91 S.Ct. at 755. All of these
extraordinary impositions characterize the case at bar, necessitating this Motion and related relief
requested.
Accordingly, in the interest of justice, efficiency, and economy per HRCP Rule 1, and the
Hawaii Rules of Evidence, HRCP Rule 201, Judicial Notice is given to the following public records
that document a chronic ‘pattern-and-practice’ of Sulla’s wrongdoings; also evidencing Third Circuit
Court complicity in Sulla’s white collar organized crimes, with the judges Nakamoto and DeWeese
continuing to indemnify, immunize, and/or aid-and-abet Sulla by neglecting or denying his interests,
and those of his alter-ego, Halai Heights, LLC, both being indispensable and requiring their joinder as
parties per HRCP Rule 19. To be clear, willful blindness to these public records is an ‘administrative’
not ‘judicial’ action voiding judicial immunity during the commission of crime. These records
include:
EXHIBIT A – United States Tax Court sanction of attorney Paul J. Sulla, Jr. filed
December 16, 2002, in U.S. v. Brian G. Takaba, (119 T.C. No. 18; Docket No. 5454-99). Here,
“Mr. Sulla” was ruled liable for $10,500 for arguing like “a reckless man” showing “‘deliberate
recklessness’ in a civil securities fraud action.”
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EXHIBIT B – The Supreme Court of Hawaii “Order of Public Censure” of Mr. Sulla in
Office of Disciplinary Counsel v. Paul J. Sulla, Jr. (ODC 03-206-7806), filed December 16, 2003,
pursuant to the EXHIBIT A U.S. Tax Court ruling.
EXHIBIT C – United States District Court for the District of Hawaii, September 19, 2007,
Order Granting the Government’s Motion to Disqualify Attorney Paul J. Sulla, Jr. in United States
of America v. Bruce Robert Travis (Cr. No. 07-00354 HG) wherein Sulla was found to have filed at
least of one of several false tax returns for Mr. Travis, after “Sulla should have been aware that the
challenge to the IRC’s enforceability was frivolous because the Tax Court and the Supreme Court
of Hawai’I previously reprimanded him for raising similar arguments.”
EXHIBIT D -- United States District Court for the District of Hawaii, Superseding
Indictment naming Paul J. Sulla, Jr. as complicit in tax evasion and money laundering of another
convicted “client,” Arthur Lee Ong, in U.S. v. Arthur Lee Ong, filed July 28, 2010.
EXHIBIT E -- United States District Court for the District of Hawaii, Order Denying
Defendant Arthur Lee Ong’s Motion for Judgment of Acquittal, detailing Sulla’s complicity in a
conspiracy to evade taxes and launder money through a sham “religious” trust in U.S. v. Arthur Lee
Ong, filed March 6, 2012 (Case 1:09-cr-00398-LEK, Doc. 121).
EXHIBIT F -- United States District Court for the District of Hawaii, Order Granting in
Part and Denying in Part Defendants Leonard G. Horowitz and Sherri Kane’s Motion to Disqualify
Co-Counsel Paul J. Sulla, Jr. and Phillip L. Carey from Representing Sham Plaintiff Jason Hester,
filed January 5, 2015 in Civ. No. 14-00413 JMS-RLP (following removal of Third Circuit Court
Civ. No. 14-1-0304, under appeal in CAAP 21-000018), wherein Sulla was ruled a “necessary
witness at trial.” That “trial” never happened due to deprivation of due process rights of the coDefendants Kane and Horowitz. Sulla was to have demonstrated that his presumed “client” Hester
“is the rightful owner of the subject property.” Instead, this Court presumed Hester’s ‘ownership’
and ‘standing’ without question, and summarily granted Sulla’s theft by forged public records
attached hereto. It is impossible to prove Hester’s valid (not void) ‘ownership’ or right to foreclose
on the Defendant’s void Mortgage (voided by Finding of Fact and Conclusion of Law in Civ. No.
05-01-0196) due to EXHIBIT G (another forged record). “Defendant Horowitz and Defendant
Kane’s counterclaims raise several disputed material issues related to the assignment of
Defendant’s mortgage from Mr. Lee to the Overseer of Revitalize and the transfer of the subject
property to Plaintiff.” (p. 12 of 13).
EXHIBIT G –State of Hawaii, Dept. of Commerce and Consumer Affairs, Business
Registration Division, “Articles of Incorporation Corporation Sole for Ecclesiastical Purpose, for
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“Substitute Plaintiff” and Mortgage transferee, The Office of the Overseer, a Corporation Sole and
His Successors, Over/For the Popular Assembly of Revitalize, A Gospel of Believers,” filed May
28, 2009 (Doc. No. 05/29/200920052). This public record was filed by Sulla, and evidences
photocopied signature(s) of Seller/Mortgagee Lee on pages “007” and “003” faxed on two separate
days, “May-26-2009” and “May-28-2009”, respectively, as printed on the faxed records. These
facts prove Sulla’s mens rea in altering pagination; altering dates on the “General Certification”
pages “007” faxed “May-26-2009” versus page “003” signed by photocopy with the date changed
to “28 day of May” (p. 003) from originally “8 day of May” (p. “007”)—a week before
“Revitalize, a Gospel of Believers” legally existed.
EXHIBIT H –State of Hawaii Bureau of Conveyances, “Quitclaim Deed” (Doc. No. 2010064623) filed May 11, 2010 by Paul J. Sulla, Jr. conveying (void) title to Defendants’ Property to
“Revitalize, Gospel of Believers” incorporated by altered/forged incorporation Articles (EXHIBIT
G). The transfer of the title from “Revitalize” to “Revitalize” followed Sulla’s (void) non-judicial
foreclosure (“NJF”) committed to “revitalize” the void Mortgage and Note voided by Seller’s
misrepresentations and encumbrances on title, as ruled in the underlying judicial foreclosure
action, Civ. No. 05-1-0196. (See: Fifth Amended Final Judgment, filed March 4, 2016, p. 5,
footnote 1, that states: “misleading statements by plaintiff, make foreclosure unjust.”)
EXHIBIT I –State of Hawaii Bureau of Conveyances, “Quitclaim Deed” (Doc. No. 2011093772) filed June 14, 2011 by Paul J. Sulla, Jr. conveying (void) title to Defendants’ Property
from “Revitalize, Gospel of Believers” to Hester based on the altered/forged incorporation Articles
EXHIBIT G. This deed transfer is paired with simultaneously-filed EXHIBIT J—Sulla’s
$50,000.00 Mortgage “loan” to Hester securing Sulla’s superior interests in the Property.
EXHIBIT J –State of Hawaii Bureau of Conveyances, “Quitclaim Deed” (Doc. No. 2011093773) filed June 14, 2011 by Paul J. Sulla, Jr. , securing in Sulla the superior (void) interest in
title to Defendants’ Property over Hester and transferee “Revitalize, Gospel of Believers,”
incorporated by altered/forged incorporation Articles (EXHIBIT G).
EXHIBIT K –State of Hawaii, Dept. of Commerce and Consumer Affairs, Business
Registration Division, Articles of Organization for Limited Liability Company, Halai Heights,
LLC, on February 1, 2016, evidencing “Paul J. Sulla” as the exclusive “organizer” and exclusive
“Manager” and named “Member” of this corporate shell transferee of the Defendants’ Property (by
Sulla).
EXHIBIT L -- County of Hawaii’s Real Property Tax Office record evidencing the
purported “sale” of the subject Property from Plaintiff Jason Hester to Paul Sulla’s Halai Heights,
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LLC on Sept. 6, 2016, for supposedly $450,000.00.
EXHIBIT M –State of Hawaii Bureau of Conveyances, April 26, 2017, Doc. No. A63250845, shows Sulla’s “Mortgage” “loan” to Halai Heights, LLC secured by Sulla’s forgery of
the “PARCEL SECOND” land description retyped from the County of Hawaii’s Warranty Deed,
granting Horowitz “Remnant ‘A’” (i.e., the “095” lot) as evidenced in EXHIBIT N.
EXHIBIT N – State of Hawaii Bureau of Conveyances, January 14, 2005, Doc. No. 2005009276, Warranty Deed to “Remnant A” (lot 095) Granted by the County of Hawaii to
Defendant’s Royal Bloodline of David ministry.
EXHIBIT O -- County of Hawaii’s Real Property Tax Office record evidencing
Department of Finance Notice to Sulla of February 13, 2018 stating Mr. Hester did not own the
property he allegedly sold to Mr. Sulla’s shell corporation as described in Sulla’s “Warranty
Deed,” EXHIBIT P.
EXHIBIT P – State of Hawaii Bureau of Conveyances, “Warranty Deed” filed by Sulla on
September 9, 2016 as Doc. No. 60960740, showing the false (retyped) “PARCEL SECOND” land
description misappropriated from the County of Hawaii’s Warranty Deed to Horowitz shown in
EXHIBIT N with the County engineer’s stamp missing in Sulla’s forgery.
EXHIBIT Q – The Circuit Court of the Third Circuit State of Hawaii, two count
Indictment of Paul J. Sulla, Jr. filed December 5, 2019 in 3CPC-19-0000968, for alleged forgery
for attempted theft of Defendants’ Property by Sulla’s filing of EXHIBIT P, the forged “Warranty
Deed” misappropriating the “PARCEL SECOND” from the County of Hawaii’s grant to
Defendants (EXHIBIT N).
EXHIBIT R – Hawaii County Council’s Committee on Public Works and
Intergovernmental Relations’ Resolution No. 119-03, dated November 4, 2003, approving the
conveyance of “PARCEL SECOND” (a.k.a., “Remnant A”) with road development and road
maintenance encumbrances on Title concealed by Sulla’s “client” and predecessor-in-interest,
Seller Cecil Loran Lee.
EXHIBIT S – Third Circuit Court for the State of Hawaii, “Findings of Fact, Conclusions
of Law and Order Granting Petitioner’s Motion for Judgment on the Pleadings . . .” filed June 22,
2018 in Civ. No. 17-1-0407, evidencing this Court’s justification for complicity in the white collar
organized crime consummating conversion of the Defendants’ Property by Sulla and Judge Henry
T. Nakamoto.
EXHIBIT T – County of Hawaii Land Use Commission Meeting Minutes of November
28, 2018, evidencing Commissioner Ohigashi questioning Mr. Gyotoku on County officials who
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authorized Sulla to change a “non-profit” low cost housing commitment the County imposed on
Waikaloa Highlands Inc. (“WHI”) developers into a “for profit” transaction, selling for $1.5
million 11.7 acres to Sulla’s entities, “Plumeria at Waikoloa LLC” and “Pua Melia,” each by void
deed. (See: p. 10, last two paragraphs and p. 11. How the County “changed its position regarding
the release of the affordable housing agreement,” and “how the County had determined that a ‘forprofit’ LLC entity [formed by Sulla] had been incorrectly involved in the conveyance of the WHI
property; and the reasons why the County now felt that the release agreement was void.” This
discussion followed Sulla’s public record declaration in Exhibit U.
EXHIBIT U – Paul J. Sulla, Jr.’s sworn declaration to the Hawaii County Land Use
Commission neglects disclosing that Sulla’s “Plumeria sold Lot 2-B-2-B to Sulla and privies’ Pua
Melia LLC, for $1.5 million. “Pua Melia” translates to “Plumeria” in English. Both are Sulla
entities “conveying title by Warranty Deed” later deemed void by County officials as EXHIBIT Q
makes known.

MEMORANDUM OF LAW
As set forth in the above Motion and public records (evidentiary exhibits), Defendant
Horowitz seeks “Judicial Notice” of twenty-one (21) public records presenting the ‘chain-ofrecords” evidencing Sulla’s required joinder and organized crime pattern-and-practice. These
readily verifiable public records evidence:
1) attorney Paul J. Sulla, Jr.’s record of material malpractices, official reprimands, and
illegal conversions, pursuant to his pattern-and-practice of falsifying filings of governmental
records for his “clients” in the commission of white collar organized crimes. Repeatedly, Mr. Sulla
is evidenced by these Exhibits A thru U abusing sham “religious” trusts, corporations, or shell
entities, to commit torts and crimes at “arms length” to protect his ‘qualified immunity,’ abuse his
attorney-client privilege, and void Sulla’s superior interests in the converted Property as
indemnified by Third Circuit Court judges; and
2) the indispensability of Mr. Sulla as a proper party Plaintiff and Counterclaim Defendant
in the case at bar, albeit repeatedly neglected by Third Circuit fact finders, including Henry T.
Nakamoto in this “0407” case, and Wendy DeWeese in the underlying quiet title action, Civ. No.
14-1-0304/CAAP 21-000018, and appellate proceeding.
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Hawaii Revised Statutes § 626-1, Hawaii Rule of Evidence (HRE) 201, provides that
judicial notice is permissible at any stage in the litigation and is mandatory when requested by a
party upon supplying the necessary information. Specifically, Hawaii HRE 201 “Judicial Notice”
provides in pertinent part:
(a) Scope of rule. This rule governs only judicial notice of adjudicative facts.
(b) Kinds of facts. A judicially noticed fact must be one not subject to reasonable dispute in
that it is either (1) generally known within the territorial jurisdiction of the trial court, or (2) capable
of accurate and ready determination by resort to sources whose accuracy cannot reasonably be
questioned.
(c) When discretionary. A court may take judicial notice, whether requested or not.
(d) When mandatory. A court shall take judicial notice if requested by a party and supplied
with the necessary information.
(e) Opportunity to be heard. A party is entitled upon timely request to an opportunity to be
heard as to the propriety of taking judicial notice and the tenor of the matter noticed. In the absence
of prior notification, the request may be made after judicial notice has been taken.
(f) Time of taking notice. Judicial notice may be taken at any stage of the proceeding.
Hence Judicial Notice is appropriate here, and must be taken of the public records seminal to
the matter before the Court of Mr. Sulla claiming ownership of the subject Property in the name of
his corporation, Halai Heights, LLC (“HHLLC”); and Defendant claiming deprivation of due
process right to defend with material facts against attorney Sulla’s conversion of Defendant’s
Property by forgery. Two such forgeries include Plaintiff Hester’s purported Warranty Deed
transferring the Property to Mr. Sulla’s shell entity, HHLLC; and the second—the forged Articles of
Incorporation for Sulla’s “Foreclosing Mortgagee” (i.e., ‘Gospel of Believers’) voids transferee
Hester’s ownership and standing. Kaho'ohanohano v. State, 114 Haw. 302, 328, 162 P.3d 696, 722
(2007) (the court may take judicial notice of public records) See e.g. In re Thomas H. Gentry
Revocable Trust, 138 Haw. 158, 172, 378 P.3d 874, 888, reconsideration denied, 138 Haw. 50, 375
P.3d 1288 (2016) (wherein the Court granted judicial notice in the context of rebutting the opposing
party’s claim the case was moot for a warranty deed, because it was “a matter of pubic record and
easily verifiable, and germane to the issues in this appeal”).
Likewise, the documents sought to be judicially noticed listed above are germane to justice
in this case. They all are readily available and verifiable public records relevant to the
Defendant’s/Appellee’s arguments, defenses, and counterlciams, and material facts in dispute in
Sulla’s administration of Plaintiff Hester’s non-judicial foreclosure, transfers of the Property by
void deeds, and erroneously presumed ‘standing’ by reason of illegal Mortgage, Note and deed
transfers. These transactions ultimately favored Mr. Sulla as the currently registered owner of
HHLLC holding slandered title to Defendant’s Property. These neglected transactions make Sulla
8

an indispensable party in this litigation, above and beyond being a witness at trial as ruled by
federal Magistrate Richard L. Puglisi (in the underlying state “0304” case, [federal, Civ. No. 1400413] EXHIBIT F).
The injustice of depriving the Defendants’ rights to due process and their Property is clear
and convincing since Defendants have been deprived of ‘adjudication on the merits’ by Judges
DeWeese and Nakamoto. These judges summarily dismissed case Civ. No. 14-1-0304 and this
instant “0407” case in favor of ‘Hester’/Sulla. Therefore, this instant Motion is appropriate for
Judicial Notice, appeal, and pending federal proceedings.

CONCLUSION
Substantial evidence of torts and crimes committed by Mr. Sulla, and favored by
Third Circuit Court judges Nakamoto and DeWeese, is presented in public records attached
and judicially noticed herein. These records show Sulla’s enduring pattern-and-practice of
“reckless” arguing and illegal filings continuing in the case at bar. Defendant Horowitz
respectfully requests this Court take Judicial Notice of the twenty-one (21) public records
identified herein, attached as EXHIBITS A thru U. These records supplement Defendant’s
Motion to Join Paul J. Sulla, Jr. as an indispensable party in these proceedings, as well as
the joiner of the County of Hawaii whose encumbrances on the original Title were leveraged
by Sulla during his administration of public corruption aiding-and-abetting the illegal
conversion of Defendant’s Property.
These public records also evidence just cause for Defendant’s Motion to Stay without
posting bond during the pendency of the appeal, filed May 18, 2021.

Respectfully submitted.
DATED: May 25, 2021

/s Leonard G. Horowitz
Plaintiff, pro se
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LEONARD G. HOROWITZ, pro se
Post Office Box 150457
Cape Coral, FL 33915
Tel: 310-877-3002;
Email: Editor@MedicalVeritas.org
IN DIVISION 2 OF THE THIRD CIRCUIT COURT OF THE STATE OF
HAWAII
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Individual
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)
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)
)
)
)
)
)
)
)
)
)
)

CIV. NO. 3CC171000407
(HRS § 507D-4 Petition to
Expunge Affidavit/Lis
Pendens)
DECLARATION OF
LEONARD G. HOROWITZ
PURSUANT TO DEFENDANT’S
MOTION AND MEMORANDUM
FOR JUDICIAL NOTICE OF
PUBLIC RECORDS IN SUPPORT
OF RULE 19 JOINDER OF PAUL J.
SULLA, JR., HALAI HEIGHTS, LLC,
AND THE COUNTY OF HAWAII,
AS PARTIES.
JUDGE: Henry T. Nakamoto
Hearing Date: Friday July 9, 2021
Hearing Time: 8:30 a.m.

DECLARATION OF LEONARD G. HOROWITZ PURSUANT TO

DEFENDANT’S MOTION AND MEMORANDUM FOR JUDICIAL
NOTICE OF PUBLIC RECORDS IN SUPPORT OF RULE 19 JOINDER
OF PAUL J. SULLA
I, LEONARD G. HOROWITZ, under pain of perjury of law, do hereby state and declare
as follows:
1) I am an individual over the age of twenty-one (21) years, a resident of the State of
Florida, and Lee County.

2) I am not licensed to practice law before any courts, but represent my interests herein
pro se.
3) I am also the OVERSEER of THE ROYAL BLOODLINE OF DAVID, a
Washington State Corporation Sole that was dissolved and continues in winding up
its interests encumbered by matters detailed in the attached Motion and
Memorandum; and in other cases ongoing or pending in state and federal courts.
4) I declare that Exhibits “A” thru “U” are true and correct copies of the public records
on file with the State of Hawaii, and/or the courts relevant to these proceedings.
5) This Declaration is based upon my personal knowledge and I am competent to
testify as to the truth of the statements contained herein.
Dated: Cape Coral, Florida: May 25, 2021
Signed: __\s\ Leonard G. Horowitz__________________

LEONARD G. HOROWITZ, pro se.

119 T.C. No. 18

UNITED STATES TAX COURT

BRIAN G. TAKABA, Petitioner v.
COMMISSIONER OF INTERNAL REVENUE, Respondent

Docket No. 5454-99.

Filed December 16, 2002

This case is before the Court to consider whether
P must pay a penalty pursuant to sec. 6673(a)(1),
I.R.C., and whether P’s counsel must pay certain of R’s
costs pursuant to sec. 6673(a)(2), I.R.C. P, initially
pro se, made frivolous arguments, which were continued
by P’s counsel, who further advocated the frivolous
argument that the regulations under sec. 861, I.R.C.,
establish that, although P is a U.S. citizen, P’s
income in the form of remuneration for services and
bank interest received from sources within the United
States is not subject to tax.
1. Held: P is liable for a penalty under sec.
6673(a)(1), I.R.C., since his position in this case is
frivolous.
2. Held, further, P’s counsel is liable for R’s
excess costs under sec. 6673(a)(2), I.R.C., since he
both knowingly and recklessly made frivolous arguments,
thus unreasonably and vexatiously multiplying these
proceedings.

Exhibit A
Exhibits for Judicial Notice pg. 1

- 2 Paul J. Sulla, Jr., for petitioner.
David Lau, for respondent.

OPINION
HALPERN, Judge:

This case is before the Court to consider

whether petitioner must pay a penalty pursuant to section
6673(a)(1) and whether petitioner’s counsel, Paul J. Sulla, Jr.
(Mr. Sulla), must pay certain of respondent’s costs pursuant to
section 6673(a)(2).

For the reasons that follow, the Court shall

impose on petitioner a penalty of $15,000 and on Mr. Sulla a
liability of $10,500.
Unless otherwise indicated, all section references are to
the Internal Revenue Code in effect for the years at issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure.
Background
Previous Proceedings
Previously, this case was before the Court on respondent’s
motions for summary judgment and to award damages (the motions
for summary judgment and for damages, respectively).

By order

dated June 6, 2001 (the June 6 order), we granted the motion for
summary judgment, took under advisement the motion for damages,
and ordered petitioner and Mr. Sulla to prepare to show cause why
a penalty under section 6673(a)(1) should not be imposed on

Exhibits for Judicial Notice pg. 2

- 3 petitioner and costs under section 6673(a)(2) should not be
imposed on Mr. Sulla.

Petitioner and Mr. Sulla appeared and were

heard in response to the orders to show cause at the trial
session of the Court commencing on June 18, 2001, in Honolulu,
Hawaii (the 2001 trial session).

Due in part to the length of

Mr. Sulla’s argument, the Court ordered additional submissions
with respect to its orders to show cause.
June 6 Order
The following is extracted or summarized from the June 6
order and is helpful to explain our imposition of a penalty and
costs.
By notice of deficiency dated December 21, 1998 (the
notice), respondent determined a deficiency of $3,407 in
petitioner’s 1996 income tax and additions to tax of $669.52,
$295.35, and $165.64 under sections 6651(a)(1) (failure to file a
return), 6651(a)(2) (failure to pay tax), and 6654(a) (failure to
pay estimated tax), respectively.
The facts that we relied on in granting the motion for
summary judgment are as follows:
During 1996, petitioner was employed by Thunderbug,
Inc. (Thunderbug), a domestic (United States)
corporation doing business as Magnum Motorsport.
During 1996, petitioner received remuneration in the
amount of $29,251 from Thunderbug as compensation for
labor or services performed by petitioner in the United
States. Petitioner also received interest in 1996 from
American Savings Bank in the amount of $13. Petitioner
failed to file a U.S. Income tax return for 1996.
Petitioner did not make any estimated tax payments for

Exhibits for Judicial Notice pg. 3

- 4 1996. Petitioner was a citizen of the United States
for 1996, and continues to be a citizen of the United
States to the present.
In granting the motion for summary judgment, we rejected
petitioner’s arguments that he (1) did not receive any wages (as
defined by section 3401(a)) or gross income from any source that
could be included as taxable income, thereby making his income
exempt from taxes, and (2) is not required to file a Form 1040,
U.S. Individual Income Tax Return, because that form (for 1996)
does not have an Office of Management and Budget approval number
and is therefore a bogus form he is allowed by law to ignore
without penalty.
With respect to the motion for damages, we set forth the
provisions of section 6673(a)(1) (reproduced infra), and stated:
A taxpayer's position is frivolous "if it is
contrary to established law and unsupported by a
reasoned, colorable argument for change in the law.
* * * The inquiry is objective. If a person should
have known that his position is groundless, a court may
and should impose sanctions." Coleman v. Commissioner,
791 F.2d 68, 71 (7th Cir. 1986); see also Hansen v.
Commissioner, 820 F.2d 1464, 1470 (9th Cir. 1987)
(trial court's finding that taxpayer should have known
that claim was frivolous allows for section 6673
penalty); Booker v. Commissioner, T.C. Memo. 1996-261.
This Court has imposed penalties on taxpayers for
making arguments similar to those made by petitioner.
See Aldrich v. Commissioner, supra; McCart v.
Commissioner, supra; Liddane v. Commissioner, T.C.
Memo. 1998-259; Wesselman v. Commissioner, T.C. Memo.
1996-85; see also Buchbinder v. Commissioner, 999 F.2d
542 (9th Cir. 1993) (sanctions for frivolous appeal).
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forth the pertinent provisions of section 6673(a)(2) (also
reproduced infra) and stated:
The “Declaration of Paul J. Sulla, Jr.” and
“Petitioner’s Memorandum of Points and Authorities in
Opposition to Motion for Summary Judgment”, signed by
Paul J. Sulla, Jr., both attached to petitioner’s
memorandum, indicate Mr. Sulla’s advocacy of
petitioner’s nonmeritorious positions in this case.
* * *
As stated, we ordered both petitioner and Mr. Sulla to show cause
why they should not be sanctioned under section 6673(a).
Pertinent Events Preceding the 2001 Trial Session
Respondent determined the deficiencies in, and additions to,
tax set forth in the notice on the basis of (1) information
reported to respondent by petitioner’s employer, Thunderbug, and
his bank, American Savings Bank, and (2) the fact that petitioner
did not file any return for 1996 or pay any estimated tax.
The petition was filed on March 22, 1999, petitioner
appearing on his own behalf.

Mr. Sulla did not enter his

appearance until June 21, 2000.
By the petition, petitioner denies “having any ‘income’ from
any source for * * * [1996] that is the subject of a tax.”

He

denies “being required to file any annual return” for 1996.
Finally, he denies “being liable for any penalties/additions to
tax for” 1996.
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- 6 On May 20, 1999, respondent received from petitioner a
request for the production of documents.

By that request,

petitioner asked for “[a]ll records that Respondent intends to
use at trial to establish that the Sixteenth Amendment authorized
Congress to tax Petitioner’s income.”
By letter dated August 5, 1999, petitioner delivered to
respondent petitioner’s “Demand for Answers to a More Definite
Statement”, in which, among other things, petitioner demanded
answers to the following questions:
On the first page of the 1040 Instruction Booklet, the
Commissioner of the IRS states “Thank you for making
this nations’s tax system the most effective system of
voluntary compliance in the world”.
(1)
(2)
(3)

Why does the Commissioner say that?
What does that mean?
And how does it affect the Demandant
[petitioner]?
*

*

*

*

*

*

*

Is the Untied States/Internal Revenue service, Honolulu
appeals Office #50089 in this case, in a condition of
bankruptcy? If so, what authority does the United
State/Internal Revenue Service, Honolulu Appeals Office
#50089 claim as a right to make a claim against the
Demandant in United States/Internal Revenue Service,
Honolulu Appeals Office #50089's name as a principal?
*

*

*

*

*

*

*

What facts are relied upon, if any, to assert that
Demandant is a citizen, state resident, juristic
person, or other legal person belonging to the Internal
Revenue Service, Honolulu Appeals Office #50089?
State all facts relied upon which would put the
Demandant in any venue, or jurisdiction other than one
of common law?
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*

*

*

*

*

*

Is the statute, ordinance or regulation that you rely
on to compel me to file tax returns, and pay a tax
founded upon duties owed by citizen, resident or
creation of the state?
(a)
(b)

If so, what state?
Where is the definition of that state found
in the statutes, ordinances, or regulations
relief [sic] upon?

On January 19, 2000, respondent’s counsel sent a letter to
petitioner advising him that his position was frivolous and that
respondent would ask the Court to impose damages against him
under section 6673(a).
In a letter dated April 6, 2000, from petitioner to
respondent’s counsel, petitioner states the following:
I reviewed the sections of the code that you
supplied me [sections 1, 61, 6012, attached to
counsel’s letter of March 24, 2000]. There is no
statement in any of those sections that specifically
states that “income” is the thing that is being taxed.
Until you establish a legal and factual basis for your
claim that “income” is the subject of the tax[,] the
amount and sources of my “income” is not relevant to
the issue. The IRS issued the notice of deficiency
claiming that “income” is the subject of the tax and
that because I have “income” I am required to pay a tax
on that “income”. I can’t wait to get IRS employees on
the stand and ask them “On what factual basis do you
claim that “income” is the subject of the tax?”
In another letter to respondent’s counsel, dated May 4,
2000, petitioner states:

“Provide me any documentation to

support any claim that my services to Thunderbug did not have a
fair market value of $29,264.00 and that the property that
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$29,264.00.

Provide me any documentation that you may have to

show that ‘income’ is the subject of the tax.”
This case was set for trial at the trial session of this
Court commencing on June 19, 2000, in Honolulu, Hawaii (the 2000
trial session).

Petitioner prepared a trial memorandum (the

trial memorandum), as required by our standing pretrial order.1
In the trial memorandum, petitioner claims that:
(1)

“Based on advice from his professionals Petitioner

challenges Respondent’s claim that Petitioner has failed to
comply with the law by not filing federal income tax returns.”
(2)

“Based on advice from his professionals Petitioner

challenges Respondent’s claim that petitioner is a ‘taxpayer’ as
defined by I.R.C. § 1313(b) and 7701(A)(14).”
Attached to respondent’s copy of the trial memorandum are
documents purporting to be letters to petitioner from the
aforementioned “professionals”.

The principal argument of those

so-called professionals is that the filing and payment of taxes
is voluntary.
At the call of the case from that calendar at the 2000 trial
session, petitioner informed the presiding Judge, Judge Marvel,
that he was attempting to hire an attorney to represent him.

1

There is no copy of petitioner’s trial memorandum in the
record, but both parties describe it in their filings.
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appearance on June 21, 2000).

In a subsequent telephone

conference among Judge Marvel, Mr. Sulla, and respondent’s
counsel, Judge Marvel advised Mr. Sulla that, if petitioner
continued to present frivolous arguments, the Court would impose
penalties.

The Court further advised Mr. Sulla that he bore the

responsibility to straighten his client out.

Petitioner’s

request for a continuance was granted.
By letter to respondent’s counsel dated September 12, 2000,
Mr. Sulla reviewed petitioner’s arguments as to why he did not
owe income tax for 1996.

Those arguments include the following:

(1) Petitioner had no income from any source taxable under the
Internal Revenue Code; (2) no provision of the Internal Revenue
Code obligates petitioner to file a Form 1040, U.S. Individual
Income Tax Return, and, therefore, payment of the Federal income
tax is voluntary, and (3) the Form 1040 provided by the Internal
Revenue Service is a “bootleg” request because it does not
conform to the requirements of the Paperwork Reduction Act of
1980, as amended, in that the form does not display a control
number, an expiration date, or a statement whether the form is
voluntary or mandatory.

Mr. Sulla did not disavow those

positions, but asked of respondent’s counsel:

“Any responses or

interpretations, supported by authorities, which you would assert
in opposition to the positions taken by [petitioner]”.
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the Court advising the Court of petitioner’s “newly-revealed”
interpretation of the Internal Revenue Code and supporting
regulations, i.e., that, under regulations interpreting section
861, “remuneration for services earned in the United States by a
United States citizen from a United States employer was not an
operative source of gross income under IRS [IRC] Section 61, and
hence exempt income.”

Notwithstanding such new interpretation

(hereafter, sometimes, the 861 argument), Mr. Sulla continued:
“Petitioner does not want to waive or withdraw his two previously
set forth arguments.”
By letter to Mr. Sulla dated October 4, 2000, respondent’s
counsel advised Mr. Sulla that “the arguments presented by or on
behalf of Mr. Takaba to date have been found to be frivolous.”
By letter to Mr. Sulla dated February 5, 2001, respondent’s
counsel reiterated his advice that petitioner’s arguments
(including the 861 argument) were frivolous.

He quoted from and

referred Mr. Sulla to section 1.1-1(a), Income Tax Regs., which,
in pertinent part, provides:

“Section 1 of the Code imposes an

income tax on the income of every individual who is a citizen or
resident of the United States”.

He analyzed in detail the 861

argument, advising Mr. Sulla that he had misread section 861 and
the associated regulations.

He provided citations to cases

rejecting the argument that the regulations under section 861
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including Williams v. Commissioner, 114 T.C. 136 (2000), and
Aiello v. Commissioner, T.C. Memo. 1995-40.

He quoted our

statement in Williams v. Commissioner, supra at 138-139, that:
“Petitioner’s arguments are reminiscent of tax-protester rhetoric
that has been universally rejected by this and other courts.”

He

also quoted that portion of our report in Aiello in which we
refer to the position of the Court of Appeals for the Ninth
Circuit:
The Court of Appeals for the Ninth Circuit, to which
any appeal in this case will lie, has stated,
“Compensation for labor or services, paid in the form
of wages or salary, has been universally held by the
courts of this republic to be income, subject to the
income tax laws currently applicable.” United States
v. Romero, 640 F.2d 1014, 1016 (9th Cir. 1981). * * *
He stated:

“Although you apparently understood our arguments in

this case, you dismissed them as ‘a normal response from a tax
collector’.

But you provide no support for your interpretation

of sections 61 and 861.

Please provide us with any cases

supporting your position.”

He warned Mr. Sulla that respondent

would seek a penalty against petitioner under section 6673(a)(1)
and was considering asking the Court to impose costs on Mr. Sulla
pursuant to section 6673(a)(2).
Mr. Sulla reiterated the 861 argument in his declaration
attached to petitioner’s “Memorandum in Opposition to Motion for
Summary Judgment and Motion for Damages” (sometimes, petitioner’s
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“[T]he clear and unequivocal language contained

under the several provisions of 26 CFR § 1.861 shows that the
income of United States citizens from the remuneration of
services from sources within the United States are not included
as taxable or non-exempt income.”

The 861 argument is also

contained in petitioner’s memorandum of points and authorities in
opposition to motion for summary judgment, which is signed by Mr.
Sulla.
Also attached to petitioner’s memorandum is petitioner’s
affidavit.

Attached to the affidavit are Exhibits, including an

Exhibit B, a letter to the Internal Revenue Service, dated April
11, 2001, in which, among other things, petitioner states:
pursuant to the filing of the attached and completed
IRS Form(s) I hereby challenge, controvert and/or
refute any and all claims that I made any “wages” as
defined in Title 26 United States Code(USC) § 3401(a)
and/or that I received any remuneration from any source
for the afore said year(s) that is includable in “gross
income”, as defined in the operative sections of the
IRC as listed in Title 26 Code of Federal Regulations
(CFR) § 1.861-8(f)(1). * * *
2001 Trial Session
At the 2001 trial session, Mr. Sulla attempted to show cause
why we should not make absolute our orders sanctioning him and
petitioner under section 6673(a).

He attempted to show the good

faith of his argument that the wages and interest received by
petitioner in 1996 are exempt from Federal income taxation.

He

stated as a factual predicate for his argument that petitioner is
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Hawaii, his employer is from the State of Hawaii, his employment
activity took place in the State of Hawaii, and he was paid in
the State of Hawaii.
Court of his argument:

He agreed with the following summary by the
“I take your argument to be that a United

States citizen, a resident of Hawaii, working in Hawaii for a
U.S. corporation, earning a salary or wages, is not taxable under
the Internal Revenue Code on that compensation as income, is that
your position?”

He responded:

“Yes, Your Honor.

My position is

that it is intrastate income and that the Internal Revenue Code
does not reach intrastate income.”

He further explained:

“I

can’t find a constitutional power of Congress to tax that
[intrastate] income.”

He added:

[I]n essence, Your Honor, I am stating that a U.S.
person earning income from a U.S. source, whether it be
interstate or intrastate, while he’s in the United
States, as long as it’s not from a federal possessions
corporation or a –- involved, or federal government
involved, that would not be taxable income as defined
and as stated in the regulations, Code of Regulations;
and it would * * * be considered * * * exempt income.
He stated that he found support for his analysis in section 861
and the regulations thereunder.

He agreed with the Court that

his analysis led to the conclusion that a vast amount of the
wages and interest paid to U.S. citizens and residents is not
taxable under the Internal Revenue Code.

He conceded, however,

that he found no support for his reading of section 861 and the
regulations in any reported case.

Indeed, he stated that he had
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“That they

found no case, rule, or regulation addressing the argument that
domestic and foreign source rules under Section 861, modify or
limit the definition of gross income under Section 61.”
Discussion
I.

Introduction
By the motion for damages, respondent has asked that we

impose a penalty on petitioner in the amount of $25,000, or in
such lesser amount that we deem appropriate, pursuant to section
6673(a)(1).

On our own, because of Mr. Sulla’s advocacy of

petitioner’s positions in this case, we have ordered Mr. Sulla to
show cause why we should not impose costs on him pursuant to
section 6673(a)(2).
II.

Section 6673
In pertinent part, section 6673 provides:
SEC. 6673 SANCTIONS AND COSTS AWARDED BY COURTS
(a)

Tax Court Proceedings.--

(1) Procedures instituted primarily for
delay, etc.–-Whenever it appears to the Tax Court
that-(A) proceedings before it have been
instituted or maintained by the taxpayer
primarily for delay,
(B) the taxpayer’s position in such
proceeding is frivolous or groundless, or
(C) the taxpayer unreasonably
failed to pursue available
administrative remedies,
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taxpayer to pay to the United States a penalty not
in excess of $25,000.
(2) Counsel’s liability for excessive costs.
–-Whenever it appears to the Tax Court that any
attorney or other person admitted to practice before
the Tax Court has multiplied the proceedings in any
case unreasonably and vexatiously, the Tax Court may
require-(A) that such attorney or other person
pay personally the excess costs, expenses,
and attorneys’ fees reasonably incurred
because of such conduct * * *
III.

Discussion
A.

Section 6673(a)(1) Liability of Petitioner

Respondent asks that we impose damages on petitioner under
section 6673(a)(1) because petitioner “filed and maintained this
action primarily for delay” and “his position * * * is frivolous
or groundless.”

Although disagreeing that he instituted or

maintained these proceedings primarily for delay, petitioner
virtually concedes that his initial arguments are frivolous:
“Prior to Petitioner’s counsel’s entry, the Petitioner was
maintaining several well known alleged ‘tax protester’ arguments
in reliance upon professional opinions dating back to 1995.”
agree that petitioner’s initial arguments are frivolous.

We

A

taxpayer’s position is frivolous if it is contrary to established
law and unsupported by a reasoned, colorable argument for a
change in the law.

E.g., Nis Family Trust v. Commissioner, 115
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It is unclear to us whether petitioner is

defending his initial arguments on the ground that, in good
faith, he made those arguments in reliance on what he claims to
be professional advice.2

In any event, that reliance is

unsubstantiated.
Petitioner relies on the 861 argument to defend against
imposition of a section 6673(a)(1) penalty.

The 861 argument is

that the regulations under section 861 establish that
petitioner’s income in the form of remuneration for services and
bank interest received from sources within the United States is
not taxable income (or is not “non-exempt income”).

The 861

argument is contrary to established law and, for that reason,
frivolous.

In Corcoran v. Commissioner, T.C. Memo. 2002-18, the

taxpayer made a similar argument.

We characterized the

taxpayer’s argument as “without factual or legal foundation”, and
addressed it as follows:
Section 1 imposes an income tax on the income of
every individual who is a citizen or resident of the
United States. Sec. 1.1-1(a)(1), Income Tax Regs.
Section 61(a) provides that except as otherwise
provided in subtitle A (income taxes) gross income

2

There is some question whether it is necessary for a
court to find that a taxpayer acted in bad faith in order to
impose a penalty on him under sec. 6673(a)(1)(B) for putting
forth a frivolous or groundless position. Compare Branch v.
I.R.S, 846 F.2d 36, 37 (8th Cir. 1988) (“A taxpayer’s asserted
good faith is not relevant to the assessment of frivolous return
[sec. 6702] penalties.”) with May v. Commissioner, 752 F.2d 1301,
1306 (8th Cir. 1985) (“showing of willfulness or lack of good
faith is required [for section 6673(a)(1) damages]”).
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including compensation for services and interest.
Secs. 61(a)(1), (4). * * *
Ignoring these statutory provisions, petitioners
argue that their compensation for services * * * and
interest do not constitute gross income because these
items of income are not listed in section 1.861-8(f),
Income Tax Regs. Their argument is misplaced and takes
section 1.861-8(f), Income Tax Regs., out of context.
The rules of sections 861-865 have significance in
determining whether income is considered from sources
within or without the United States. The source rules
do not exclude from U.S. taxation income earned by U.S.
citizens from sources within the United States. See,
e.g., Williams v. Commissioner, 114 T.C. 136, 138-139
(2000) (rejecting claim that income is not subject to
tax because it is not from any of the sources listed in
sec. 1.861-8(a), Income Tax Regs.); Aiello v.
Commissioner, T.C. Memo. 1995-40 (rejecting claim that
the only sources of income for purposes of sec. 61 are
listed in sec. 861); Great-West Life Assur. Co. v.
United States, 230 Ct. Cl. 477, 678 F.2d 180, 183
(1982) (“The determination of where income is derived
or ‘sourced’ is generally of no moment to either United
States citizens or United States corporations, for such
persons are subject to tax under section 1 and section
11, respectively, on their worldwide income.”).
Petitioner’s position, that respondent erred in determining
a deficiency in, and additions to, petitioner’s 1996 Federal
income tax, is frivolous, since all of petitioner’s arguments in
support of that position are frivolous.

Petitioner deserves a

penalty under section 6673(a)(1), and that penalty should be
substantial, if it is to have the desired deterrent effect.

Cf.

Talmage v. Commissioner, T.C. Memo. 1996-114 (text at n.5), affd.
without published opinion 101 F.3d 695 (4th Cir. 1996).

The

purpose of section 6673 is to compel taxpayers to think and to
conform their conduct to settled principles before they file
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Coleman v. Commissioner, 791 F.2d 68, 71

(7th Cir. 1986); see also Grasselli v. Commissioner, T.C. Memo.
1994-581 (quoting Coleman).
We have set forth in some detail the various arguments made
by petitioner during the course of this litigation.

Petitioner

has wandered far afield from the track established by the
petition, that he had no income from any source subject to tax
and is not required to file a return (themselves frivolous
arguments).

At various times, he has argued that the Sixteenth

Amendment does not authorize Congress to tax his income, his
services were worth what his employer paid him, the income tax is
voluntary, he is not a taxpayer, and he did not receive any
wages.

He has asked respondent ridiculous questions and

threatened to put respondent’s agents on the stand and question
them on their basis for claiming that income is subject to tax.
He has delayed this case by asking for a continuance after having
been warned accurately by respondent’s counsel that his arguments
were frivolous.
same point.

He did not heed Judge Marvel’s caution on the

On the basis of petitioner’s activities in bringing

and prosecuting this case, we shall make absolute our order to
show cause by granting the motion for damages to the extent that
we shall impose on petitioner a penalty under section 6673(a)(1)
in the amount of $15,000.
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Section 6673(a)(2) Liability of Mr. Sulla
1.

Introduction

Section 6673(a)(2) empowers us to impose costs on an
attorney who has multiplied the proceedings in any case
unreasonably and vexatiously.

Section 6673(a)(2) is a relatively

new provision, having been added to the Internal Revenue Code by
the Omnibus Budget Reconciliation Act of 1989, Pub. L. 101-239,
sec. 7731(a), 103 Stat. 2400.

Section 6673(a)(2) is derived from

section 1927 of the Judicial Code, 28 U.S.C. sec. 1927 (1988).
See H. Rept. 101-247, at 1399-1400 (1989).
In Harper v. Commissioner, 99 T.C. 533, 545 (1992), we noted
the dearth of opinions interpreting and applying section
6673(a)(2), and relied upon case law under 28 U.S.C. sec. 1927
(1988) to ascertain the level of misconduct justifying sanctions.
The language of 28 U.S.C. sec. 1927 (1988)3 is substantially
identical to that of section 6673(a)(2), and the two statutes
serve the same purposes in different forums.

See Johnson v.

Commissioner, 289 F.3d 452 (7th Cir. 2002), affg. 116 T.C. 111
(2001); Harper v. Commissioner, supra at 545.

The interpretation

given section 6673(a)(2) and 28 U.S.C. sec. 1927 (1988) has
historically been the same.

3

Title 28 U.S.C. sec. 1927 (1988) provides: “Any attorney
* * * who so multiplies the proceedings in any case unreasonably
and vexatiously may be required by the court to satisfy
personally the excess costs, expenses, and attorneys’ fees
reasonably incurred because of such conduct.”
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Courts of Appeals require a finding of bad faith as a condition
for imposing sanctions under 28 U.S.C. sec. 1927 (1988), a few
have adopted the lower threshold of recklessness.
Commissioner, supra at 545-546.

Harper v.

Among those few is the Court of

Appeals for the District of Columbia Circuit.

See Reliance Ins.

Co. v. Sweeney Corp., 792 F.2d 1137, 1138 (D.C. Cir. 1986).

The

venue for appeal of the sanctions we imposed on Mr. Sulla may be
to that Court of Appeals.

See sec. 7482(b)(1) (second sentence).

But compare Johnson v. Commissioner, supra (affirming Tax Court’s
imposition of section 6673(a)(2) liability without discussion of
venue), with Dornbusch v. Commissioner, 860 F.2d 611 (5th Cir.
1988) (appellate venue lies in the Court of Appeals for the
District of Columbia Circuit under the second sentence of section
7482(b)(1) in the case of an appeal of a criminal contempt
sentence imposed on a witness by the Tax Court).4

If the

appellate venue for Mr. Sulla is not the Court of Appeals for the
District of Columbia Circuit, it is likely the Court of Appeals
for the Ninth Circuit.

See sec. 7482(b)(1)(A).

The Court of

Appeals for the Ninth Circuit has occasionally stated that

4

In Johnson v. Commissioner, 289 F.3d 452 (7th Cir. 2002),
affg. 116 T.C. 111 (2001), the Court of Appeals for the Seventh
Circuit may have been the appropriate venue for appeal pursuant
to sec. 7482(b)(2), which allows an appeal to any U.S. Court of
Appeals if agreed to in writing by the Secretary and the
taxpayer.
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the attorney conduct multiplying the proceedings was reckless.
B.K.B. v. Maui Police Dept., 276 F.3d 1091, 1107 (9th Cir. 2002);
Fink v. Gomez, 239 F.3d 989, 993 (9th Cir. 2001); United States
v. Associated Convalescent Enters., Inc., 766 F.2d 1342 (9th Cir.
1985).

Because we are uncertain of appellate venue, and because

we find that petitioner’s counsel’s conduct would constitute bad
faith under the Court of Appeals for the Ninth Circuit cases
applying a bad faith standard, e.g., In re Keegan Mgmt. Co., Sec.
Litig., 78 F.3d 431, 436 (9th Cir. 1996), we shall, for purposes
of this case (and without deciding the standard in this Court)
(and without deciding the standard in this Court), adopt that
See Nis Family Trust v. Commissioner, 115 T.C. at 548.

standard.

2.

Bad Faith

a.

Petitioner’s Initial Arguments

In the view of the Court of Appeals for the Ninth Circuit,
“bad faith” is present when an attorney knowingly or recklessly
raises a frivolous argument.

In re Keegan Mgmt. Co., Sec.

Litig., supra; Estate of Blas v. Winkler, 792 F.2d 858, 860 (9th
Cir. 1986).

As discussed supra in section III.A., both

petitioner’s initial arguments and the 861 argument are
frivolous.

We recognize that petitioner originally appeared in

this case pro se.

Mr. Sulla appeared on June 21, 2000, at the

time of the 2000 trial session.

At that time, he was advised by
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frivolous and that he bore the responsibility to straighten out
his client.

Mr. Sulla claims that, following his appearance,

petitioner abandoned his initial arguments and relied exclusively
on the 861 argument.

Nevertheless, by letter to respondent’s

counsel dated September 12, 2000 (the September 12 letter), Mr.
Sulla reviewed petitioner’s initial arguments and did not
disclaim them; indeed, he asked respondent’s counsel to rebut
them.

In the status report filed by Mr. Sulla on September 18,

2000 (the status report), Mr. Sulla set forth the 861 argument.
He also stated:

“Petitioner does not want to waive or withdraw

his two previously set forth arguments.”

In “Petitioner’s

Surreply to Respondent’s Memorandum of Points and Authorities”
(petitioner’s final filing in this case (the surreply)), Mr.
Sulla states:
Any reservation of the Petitioner’s prior arguments by
Petitioner’s counsel at that time while signaling to
Respondent’s counsel and to Court that Petitioner’s
counsel was informally conceding these arguments is not
inconsistent. This negotiating posture by Petitioner’s
counsel at the initial contact with the Court and
Respondent would normally be construed, among
professionals in negotiations, as a strong signal of a
parties’ primary position. * * *
A party may retain any number of different
theories of action or defense “in reserve”. The
reservation of positions has no bearing on what the
party ultimately corresponds, argues or pleads. * * *
[Emphasis added.]
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report, Mr. Sulla had ample time to review petitioner’s initial
arguments.

We believe from Mr. Sulla’s statements in the

surreply that he knew those arguments were frivolous but, in
order to gain a tactical advantage, did not disclaim them.

Thus,

Mr. Sulla knowingly maintained petitioner’s frivolous arguments,
and that constitutes bad faith.5
b.

The 861 Argument

Moreover, we believe that Mr. Sulla was reckless in making
the 861 argument.

The Court of Appeals for the Ninth Circuit has

not defined the term “reckless” for purposes of determining
whether an attorney acts in bad faith by recklessly making a

5

Mr. Sulla’s conduct with respect to petitioner’s initial
arguments (and, indeed, the 861 argument) also raises questions
under the Rules. Rule 201(a) requires practitioners to carry on
their practice in accordance with letter and spirit of the Model
Rules of Professional Conduct of the American Bar Association
(the Model Rules). In pertinent part, Model Rule 3.1 states: “A
lawyer shall not bring or defend a proceeding, or assert or
controvert an issue therein, unless there is a basis in law and
fact for doing so that is not frivolous”. Model Rule 3.2
requires a lawyer to make reasonable efforts to expedite
litigation. Model Rule 3.3 imposes on lawyers a duty of candor
towards the tribunal, which includes the requirement that a
lawyer not knowingly make a false statement of law to the
tribunal. A comment following Model Rule 3.3 states: “Legal
argument based on a knowingly false representation of law
constitutes dishonesty toward the tribunal.” We question whether
Mr. Sulla’s “negotiating posture” and his apparent advice to
petitioner that he “reserve” his initial arguments violate Model
Rules 3.1 and 3.2. We also question whether Mr. Sulla breached
his duty of candor to the Court when, in the status report, he
reported that petitioner would not waive or withdraw arguments
that Mr. Sulla knew to be frivolous and was maintaining only to
gain some negotiating advantage.
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“Recklessness involves a greater degree of

fault than negligence but a lesser degree of fault than
intentional wrongdoing.”
1999).

Black’s Law Dictionary 1277 (7th ed.

In certain areas of the law, scienter (the fact of an

act’s having been done knowingly) is an element of recklessness.
See Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 n.12 (1976).
The Court of Appeals for the Ninth Circuit has not stated whether
scienter is an element of recklessness for purposes of
determining whether an attorney recklessly made a frivolous
argument.

It has, however, interpreted 28 U.S.C. sec. 1927

(1988) to require a finding of “subjective bad faith”, e.g.,
B.K.B. v. Maui Police Dept., supra at 1107, which suggests that
state of the mind, i.e., scienter, is an element.

For guidance

in making the necessary finding, we look to situations in which
scienter is an element of a reckless false claim.
For a public official to recover damages for a defamatory
falsehood relating to his official conduct, the official must
prove that the statement was made with “‘actual malice’ that is,
with knowledge that it was false or with reckless disregard of
whether it was false or not”.

New York Times Co. v. Sullivan,

376 U.S. 254, 280 (1964) (emphasis added).
element of such “reckless disregard”:

Scienter is an

“The defendant must be

proved to have subjectively ‘entertained serious doubts as to the
truth of his publication.’”

Alioto v. Cowles Communications,
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Thompson, 390 U.S. 727, 731 (1968)).

Nevertheless, the Supreme

Court has said that, in determining the existence of actual
malice in a defamation action:

“[R]ecklessness may be found

where there are obvious reasons to doubt the veracity of the
informant or the accuracy of his reports.”
Thompson, supra at 732.

St. Amant v.

In the same paragraph, the Court also

says that a defendant is not likely to prevail “when the
publisher’s allegations are so inherently improbable that only a
reckless man would have put them in circulation.”

Id.

The Court

of Appeals for the Ninth Circuit has likewise determined that the
scienter necessary to show “deliberate recklessness” in a civil
securities fraud action is shown when the danger of misleading
customers “‘is either known to the defendant or is so obvious
that the actor must have been aware of it.’”

In re Silicon

Graphics Inc. Sec. Litig., 183 F.3d 970, 975-977 (9th Cir. 1999)
(quoting Hollinger v. Titan Capital Corp., 914 F.2d 1564, 1569
(9th Cir. 1990), for definition of reckless conduct).

The

reckless disregard inquiry appropriate for determining actual
malice in a defamation action, like the deliberate recklessness
inquiry appropriate in a civil securities fraud action, is an
appropriate model for determining whether Mr. Sulla recklessly
raised a frivolous argument, since common to all three inquiries
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misleading) statement.
We find that Mr. Sulla was reckless in making the 861
argument.

We do so because (1) there were obvious reasons for

Mr. Sulla to doubt his interpretation of the regulations and (2)
the conclusions to be drawn from the 861 argument are so
inherently improbable that only a reckless man would have made
that argument.

As stated, the 861 argument is that the

regulations under section 861 establish that, although petitioner
is a U.S. citizen, petitioner’s income in the form of
remuneration for services and bank interest received from sources
within the United States is not taxable income (or is not “nonexempt income”).

The most obvious reason for Mr. Sulla to doubt

his interpretation of the regulations is that it is flatly
contradicted by section 1.1-1, Income Tax Regs.

In pertinent

part, section 1.1-1, Income Tax Regs., provides:
SEC. 1.1-1 Income tax on individuals.-(a) General rule. (1) Section 1 of the Code
imposes an income tax on the income of every individual
who is a citizen or resident of the United States * * *
*

*

*

*

*

*

*

(b) Citizens or residents of the United States
liable to tax. In general, all citizens of the United
States, wherever resident, * * * are liable to the
income taxes imposed by the Code whether the income is
received from sources within or without the United
States. * * *
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In

Petitioner’s Memorandum of Points and Authorities in Opposition
to Motion for Summary Judgment (exhibit A to petitioner’s
memorandum), Mr. Sulla states:

“When the Treasury regulations

are published they become official notice to the public of what
the law requires.”
1.

In that same document, he quotes from section

Moreover, in respondent’s counsel’s letter to Mr. Sulla dated

February 5, 2001 (the February 5 letter), respondent’s counsel
specifically directed Mr. Sulla to section 1.1-1(a), Income Tax
Regs., and quoted a portion of that regulation.

In the February

5 letter, respondent’s counsel also advised Mr. Sulla that he had
misread section 861 and the associated regulations, and he
provided citations to cases rejecting the argument that the
regulations under section 861 provide a tax exemption for U.S.
source income of U.S. citizens.
read those cases.

Mr. Sulla has indicated that he

He should not, therefore, have missed the fact

that, in one of the cited cases, Williams v. Commissioner, 114
T.C. at 144, we penalized the taxpayer under section 6673(a)(1)
for raising frivolous arguments, stating:

“Petitioner’s

arguments concerning the underlying deficiency amount to tax
protester rhetoric and are manifestly frivolous and groundless.”
Respondent’s counsel asked Mr. Sulla to provide him with any
cases supporting his position.

Of course, Mr. Sulla did not do
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In fact, Mr. Sulla consulted a legal research firm and

learned that there are no such cases.
Mr. Sulla may have dismissed respondent’s arguments as “a
normal response from a tax collector”, but he cannot disregard
authority that was placed in front of his eyes and that was plain
to see.

We have no doubt that Mr. Sulla realized that there was

some risk that the 861 argument was frivolous.

Such risk was

apparent from the conclusion of the legal research firm that he
consulted that no case, rule, or regulation supported the 861
argument.

We need not concern ourselves with the subjective

valuation that Mr. Sulla placed on that risk.

It is sufficient

that the risk was significant and plain to see, and that he saw
it.

We need not concern ourselves with idiosyncratic thinking or

tolerate willful obtuseness.

Cf. Coleman v. Commissioner, 791

F.2d 68, 72 (7th Cir. 1986).

Moreover, even if Mr. Sulla had not

been presented with sufficient evidence contradicting the 861
argument, the 861 argument, on its face, is inherently
improbable, because it leads to conclusions that defy common
sense; i.e., U.S. citizens and residents earning income within
the United States are taxable only on income earned from
possessions, corporations, and the Federal Government, and the
vast amount of wages and interest paid to U.S. citizens and
residents is not taxable under the Internal Revenue Code.

We

agree with what the Court of Appeals for the Tenth Circuit said
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affg. T.C. Memo. 1983-433, before imposing costs on a taxpayer’s
counsel under 28 U.S.C. sec. 1927:

“Courts are in no way

obligated to tolerate arguments that thoroughly defy common
sense.”

The conclusions to be drawn from the 861 argument

thoroughly defy common sense.

We find that Mr. Sulla acted

recklessly in making the 861 argument and, thus, he acted in bad
faith.
3.

Unreasonable and Vexatious Multiplication of the
Proceedings

Mr. Sulla unreasonably and vexatiously multiplied the
proceedings before the Court by championing petitioner’s initial,
frivolous arguments and by introducing a new frivolous argument,
the 861 argument.

Either action is a ground to find him liable

for excess costs.

This case should have concluded with

petitioner’s capitulation shortly after Mr. Sulla made his
appearance.

Mr. Sulla’s actions caused needless delay; if he

caused additional expense to respondent, he should bear those
additional expenses.

See Cook v. Am. S.S. Co., 134 F.3d 771, 774

(6th Cir. 1998) (in the context of 28 U.S.C. sec. 1927).
Before proceeding to determine the excess costs that Mr.
Sulla must bear, we pause to state that we are mindful that there
can be a thin line between zealous advocacy and frivolity.

We

must be careful not to cross that line and impose costs on
zealous (but unsuccessful) advocacy.

We must be careful not to

Exhibits for Judicial Notice pg. 29

- 30 stifle the enthusiasm or chill the creativity that is the very
lifeblood of the law.

Edwards v. Commissioner, T.C. Memo. 2002-

169 (quoting Greenhouse v. United States, 780 F. Supp. 136, 144
(S.D.N.Y. 1991)).

We do not intend by today’s ruling to stifle

the enthusiasm or chill the creativity of counsel in this Court.
Counsel, however, must reject arguments that he knows to be
frivolous.

If he advances arguments that he knows, or should

know, risk being dismissed as frivolous, he risks the imposition
on him of the opposing party’s excess costs.
4.

Costs

“Attorney’s fees awarded under section 6673(a)(2) are to be
computed by multiplying the number of excess hours reasonably
expended on the litigation by a reasonable hourly rate.
product is known as the ‘lodestar’ amount.”
Commissioner, 99 T.C. at 549.

The

Harper v.

To assist us in computing the

lodestar amount, respondent has provided us with the declarations
of attorneys David L. Lau and Peter R. Hochman (the Lau and
Hochman declarations, respectively).

Attached to the Lau

declaration is a copy of respondent’s internal time keeping
records, showing the total time expended on this case by, among
others, Messrs. Lau and Hochman.

In the Lau and Hochman

declarations, Messrs. Lau and Hochman calculate their time,
dating from Mr. Sulla’s appearance, spent working on this case
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multiplying these proceedings” (excess hours).
Respondent asks reimbursement for 58 hours of Mr. Lau’s time
at $150 an hour.

Mr. Lau is the attorney with day-to-day

responsibility for the case.

He is an attorney employed in the

Office of Chief Counsel in Honolulu, Hawaii.
member of the Hawaii State Bar since 1982.

He has been a
He has detailed the

time he spent on the case from June 20, 2000, onward, which
involves time spent on research, drafting, telephone calls,
review of submissions to the Court, consultations with Mr.
Hochman, and appearances.

Based on various factors, including

the cost of living and attorney wages in Honolulu, Hawaii, and
awards in previous cases, respondent asks reimbursement at a rate
of $150 an hour for Mr. Lau’s time.

The hourly rate properly

charged for the time of a Government attorney is the “amount to
which attorneys of like skill in the area would typically be
entitled for a given type of work on the basis of an hourly rate
of compensation.”

Harper v. Commissioner, 99 T.C. at 551.

Sulla does not question the reasonableness of that rate.

Mr.

We do

not, however, believe that 58 hours is the number of excess hours
that Mr. Lau expended on this case.

Respondent begins his

computation of excess hours for Mr. Lau on June 20, 2000, adding
1 hour for time spent in preparing for and participating in a
conference call with Judge Marvel and Mr. Sulla.

Notwithstanding
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arguments, thus unreasonably and vexatiously multiplying the
proceedings in this case, we shall extend him the benefit of the
doubt until such time as we are sure that he had adopted (and
added to) petitioner’s positions.

We believe that we can safely

say that he did so as of September 18, 2000, the date on which he
filed the status report (advising the Court of the 861 argument
and petitioner’s failure to waive or withdraw his initial
arguments).

Mr. Lau declares that he spent 41 hours working on

the case after that date.

We are familiar with the procedural

and factual history of this case and believe that 41 hours was
reasonably necessary for Mr. Lau to do the work he described.
See United States v. $12,248 U.S. Currency, 957 F.2d 1513, 1520
(9th Cir. 1991).

We disagree with Mr. Sulla that some of the 41

hours in question are not excess hours because they are normal to
any litigation.

Petitioner’s position is totally without merit,

and this litigation should not have been continued 1 minute after
Mr. Sulla familiarized himself with the facts.

We find that $150

is a reasonable hourly charge for Mr. Lau’s time and that he
reasonably expended 41 excess hours on this litigation.

The

lodestar amount for Mr. Lau’s time is $6,150.
Respondent asks reimbursement for 21.75 hours of Mr.
Hochman’s time, at a rate of $200 an hour.
Lau’s supervisor.

Mr. Hochman is Mr.

He is an Associate Area Counsel in the Office
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practicing law since at least 1982.

Mr. Hochman has been
Respondent asks

reimbursement at a rate of $200 an hour for Mr. Hochman’s time.
Mr. Sulla does not question the reasonableness of that rate.

All

of the hours claimed for Mr. Hochman were expended after Mr.
Sulla filed the status report.

We believe that 21.75 hours was

reasonably necessary for Mr. Hochman to do the work he described.
We find that $200 is a reasonable hourly charge for Mr. Hochman’s
time and that he reasonably expended 21.75 excess hours on this
litigation.

The lodestar amount for Mr. Hochman’s time is

$4,350.
The total lodestar amount for the time of Mr. Lau and Mr.
Hochman is $10,500.

Respondent has not itemized costs for travel

expense, photocopying, or supplies used in preparing the cases.
Respondent limits his request for costs to the total lodestar
amount.

We shall require Mr. Sulla to pay costs in that amount.
5.

Conclusion

We find that $10,500 is a reasonable amount for respondent’s
excess attorney’s fees incurred by reason of Mr. Sulla’s
unreasonable and vexatious multiplication of these proceedings.
Therefore, we shall make the order to show cause absolute and
order Mr. Sulla personally to pay respondent $10,500 pursuant to
section 6673(a)(2), that he make payment by means of a certified
check, cashier’s check, or money order in favor of the Internal
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counsel at the Office of Chief Counsel in Honolulu, Hawaii, not
later than 30 days from the date the order is served, and that
respondent report to the Court if such payment is not timely
received.
IV.

Conclusion
To reflect the foregoing,
An appropriate order will
be issued and an order and decision
will be entered.
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Office of Disciplinary Counsel v. Sulla (Order of Public Censure)
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NO. 26054
IN THE SUPREME COURT OF THE STATE OF HAWAI`I
OFFICE OF DISCIPLINARY COUNSEL, Petitioner,
vs.
PAUL J. SULLA, JR., Respondent.
(ODC 03-206-7806)
ORDER OF PUBLIC CENSURE
(By: Moon, C.J., Levinson, Nakayama, Acoba, and Duffy, JJ.)
Upon consideration of the Office of Disciplinary Counsel's ex parte petition for issuance of reciprocal
discipline notice under Rule 2.15(b) of the Rules of the Supreme Court of the State of Hawai`i
("RSCH"), the memorandum, affidavits, and exhibits thereto, Respondent Sulla's response to our
September 16, 2003 notice and order, and the record, it appears: (1) that on May 30, 2003,
Respondent Sulla was reprimanded by the United States Tax Court for professional misconduct in
Brian G. Takaba v. Commissioner of Internal Revenue Service, (2) RSCH 2.15(c) requires this court
to impose the identical discipline upon the attorney unless this court finds that upon the face of the
record upon which the discipline is predicated it clearly appears (i) the Tax Court procedure was so
lacking in notice or opportunity to be heard as to constitute a deprivation of due process, or (ii) there
was such an infirmity of proof establishing the misconduct as to give rise to the clear conviction that
this court could not, consistent with its duty, accept as final the conclusion on that subject, or (iii) the
misconduct established warrants a substantially different discipline in this state, and (3) there is no
basis in this record upon which to find a lack of due process, an infirmity of proof, or that such
discipline is unwarranted in this jurisdiction. It further appears that a public censure by the supreme
court is the equivalent discipline in Hawai`i. See RSCH 2.3(a). Therefore,
IT IS HEREBY ORDERED, pursuant to RSCH 2.15(c), that Respondent Paul J. Sulla, Jr. is Publicly
Censured.
IT IS FURTHER ORDERED that Respondent Sulla shall pay all costs of this proceeding.
DATED: Honolulu, Hawai`i, December 16, 2003.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII
)
)
Plaintiff,
)
)
vs.
)
)
ARTHUR LEE ONG,
)
)
Defendant.
)
_____________________________ )
UNITED STATES OF AMERICA,

CR. NO. 09-00398 LEK

ORDER DENYING DEFENDANT ARTHUR LEE ONG’s
MOTION FOR JUDGMENT OF ACQUITTAL
Before the Court is Defendant Arthur Lee Ong’s
(“Defendant”) Motion for Judgment of Acquittal (“Motion”), filed
on November 15, 2011.

The United States of America

(“Government”) filed its memorandum in opposition on November 29,
2011, and Defendant filed his reply on December 12, 2011.

The

Court thereafter took the matter under advisement.
On November 7, 2011, a jury found Defendant guilty of
Counts 1 through 4 and 6 through 8 in the July 28, 2010
Superseding Indictment, charging Defendant with income tax
evasion.

Defendant moves the Court for judgment of acquittal on

Count 1, conspiracy under 18 U.S.C. § 371,1 arguing that there
1

Count 1 of the Superseding Indictment filed on July 29,
2010 alleges, in pertinent part, that:
From in or about 1989, the precise date being
unknown to the Grand jury, and continuing
thereafter up to and including the date of
(continued...)

Exhibit E
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was insufficient evidence pursuant to Rule 29(c) of the Federal
Rules of Criminal Procedure.

After careful consideration of the

Motion, supporting and opposing memoranda, and applicable law,
the Court HEREBY DENIES the Motion without a hearing, finding
Defendant’s conviction supported by the evidence.
DISCUSSION
I.

Rule 29 Standard
Rule 29 requires this Court to grant a motion for

judgment of acquittal “if the evidence is insufficient to sustain
a conviction.”

Fed. R. Crim. P. 29(a).

timely under Rule 29(c)(1).

Defendant’s Motion is

On a motion for judgment of

acquittal under Rule 29, this Court must view the evidence in the
light most favorable to the Government, deciding whether a
1

(...continued)
the return of this Superseding Indictment, in
the District of Hawaii and elsewhere, the
Defendant ARTHUR LEE ONG (Defendant),and
R.L.H., M.K., P.S., and others not charged in
this Indictment, did unlawfully, voluntarily,
intentionally, and knowingly conspire,
combine, confederate, and agree together and
with each other and with other individuals
both known and unknown to the Grand Jury to
defraud the United States by deceitful and
dishonest means for the purpose of impeding,
impairing, obstructing, and defeating the
lawful Government functions of the Internal
Revenue Service (I.R.S.) Of the Treasury
Department in the ascertainment, computation,
assessment, and collection of revenue; to
wit, individual income taxes.

[Superseding Indictment at ¶ 2.]
2
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rational jury could have found Defendant guilty beyond a
reasonable doubt.

See United States v. Hazeem, 679 F.2d 770, 772

(9th Cir. 1982) (in deciding a Rule 29 motion, the “trial court
must determine whether, viewing the evidence in the light most
favorable to the government, the jury could reasonably find the
defendant guilty beyond a reasonable doubt”).

Accord Jackson v.

Virginia, 443 U.S. 307, 319 (1979) (“when deciding a motion based
on alleged insufficiency of the evidence, the relevant question
is whether, after viewing the evidence in the light most
favorable to the prosecution, any rational trier of fact could
have found the essential elements of the crime beyond a
reasonable doubt”); United States v. Disla, 805 F.2d 1340, 1348
(9th Cir. 1986) (“A conviction is supported by the evidence if,
viewing the evidence in the light most favorable to the
government and drawing all reasonable inferences, there was
relevant evidence from which the jury could reasonably have found
the defendant guilty beyond a reasonable doubt.”).
II.

Sufficiency of the Evidence
Defendant asserts that the Superseding Indictment

charges that he, Royal LaMarr Hardy, Paul Sulla, Michael Kailing,
and others engaged in an elaborate scheme to defraud the
Government through the non-filing of Defendant’s income taxes.
[Mem. in Supp. of Motion at 1.]

He maintains that all that the

Government proved during trial was that Defendant met with

3
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Mr. Hardy, and that meeting and discussing matters of common
interest is insufficient under the law to infer guilt.
Mr. Hardy, Mr. Sulla, and Mr. Kailing were never called as
witnesses.

According to Defendant, the Government failed to

establish that any agreement ever existed between Defendant,
Mr. Hardy, Mr. Sulla, Mr. Kailing or Thomas Brennan.

[Id. at 3-

4.]
On the other hand, the Government submits that it was
required to prove that Defendant conspired with at least one
other person, and not with all of the co-conspirators alleged in
the indictment, and that Defendant’s own testimony at trial
established that, on Mr. Hardy’s referral, Defendant retained
Mr. Sulla to create various trusts in order to reduce his taxes.
The Government further argues Defendant met Mr. Sulla in
Mr. Hardy’s office, used Mr. Hardy’s secretary to notarize
Defendant’s trust documents prepared by Mr. Sulla, and met with
Mr. Hardy, along with Mr. Sulla and Mr. Brennan.

As to

conspiring with Mr. Kailing, the Government points out that he
served as Defendant's nominee trustee and that Defendant knew
Mr. Kaling was involved in tax fraud because he was called to
testify at Mr. Kailing’s criminal trial in 2005.
During the Government’s case, it presented evidence
that Defendant conspired with others to evade his own personal
income taxes through the use of sham trusts set up with the

4
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There was testimony that

Defendant attended Mr. Hardy’s seminar on voluntary tax
compliance and was motivated to eliminate his tax liability.

The

evidence showed that Mr. Hardy referred Defendant to Mr. Sulla,
who was involved with Mr. Hardy’s programs.
Defendant’s trust system.

Mr. Sulla set up

In an opinion letter to Defendant on

May 6, 1990, Mr. Sulla stated: “Secondary to this estate plan
planning concern, was your objective to reduce your income
taxes.”

[Gov’t Exh. 24GG, at 1.]

It states: “Your trusts,

properly established, should be able to withstand an attack by
troublesome litigants, creditors, or even taxing
authorities. . . .”

[Id. at 2.]

The witness testimony and

documentary evidence presented at trial support the conclusion of
the sham nature of the trust system set up by Mr. Sulla, and the
finding of Defendant’s knowledge thereof.
The government may prove a conspiracy by circumstantial
evidence that the conspirators acted together in furtherance of a
common goal.
Cir. 1985).

United States v. Kiriki, 756 F.2d 1449, 1453 (9th
The circumstantial evidence establishes that

Mr. Hardy referred Defendant to Mr. Sulla to help him evade
taxes, that Defendant knew the trust system established with
Mr. Sulla was a sham, and that he did not rely on Mr. Sulla’s
advice in good faith.
Based on the above evidence, a rational jury could have

5
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found beyond a reasonable doubt that Defendant conspired to
defraud the Government.

The Court finds there was sufficient

evidence to support the jury’s finding of guilt on Count I.

The

Motion for judgment of acquittal on the basis of insufficient
evidence is DENIED.
CONCLUSION
On the basis of the foregoing, Defendant Arthur Lee
Ong’s Motion for Judgment of Acquittal, filed November 15, 2011
is HEREBY DENIED.
IT IS SO ORDERED.
DATED AT HONOLULU, HAWAII, March 6, 2012.

/S/ Leslie E. Kobayashi
Leslie E. Kobayashi
United States District Judge

USA V. ARTHUR LEE ONG; CR. NO. 09-00398 LEK; ORDER DENYING
DEFENDANT ARTHUR LEE ONG’S MOTION FOR JUDGMENT OF ACQUITTAL
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Exhibit Q
I do hereby certify that the foregoing is a full, true and correct copy of the official court record of the Courts of the State of Hawai`i.
Dated at: Hilo, Hawai`i 05-DEC-2019, /s/ Lester Oshiro, Clerk of the Third Judicial Circuit, State of Hawai`i
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REPORT OF THE

COMMITTEE ON PUBLIC WORKS AND INTERGOVERNMENTAL RELATIONS

DATE:

November 04, 2003

PLACE:

Councilroom

TIME:

9: 04 a. m.

RE: COMM. NO. 377 / RESO. NO. 119- 03

Chair and Members

Hawaii County Council
Hilo, Hawaii 96720

Your Committee on Public Works and Intergovernmental Relations, to which was referred
Communication No. 377, and attached Resolution No. 119- 03, reports as follows:

Communication No. 377 is from Assistant Corporation Counsel Gerald Takase, dated October 8,
2003, transmitting Resolution No. 119- 03 for the Council' s review and consideration.
The purpose of Resolution No. 119- 03 is to authorize the abandonment, exchange, and sale of a

portion of the old Pahoa-Kalapana Road to Loran Lee ( Portion of Tax Map Key: ( 3) 1- 3- 001).
Assistant Corporation Counsel Gerald Takase explained that the current road is not government

property, and the property owner plans to develop the actual County right- of-way for access to the

surrounding properties. Included in the proposal is the 36, 000 square foot property the County is
willing to abandon and the 11, 000 square foot property Mr. Lee is offering to exchange with the
County. He will also pay the difference in value to the County. It has been requested that Mr.
Takase submit copies of the appraisal of the properties to Your Committee.

Mr. Lee assured the Committee members that he will submit a written and signed statement to

attach to this resolution that he and the other property owners will assume maintenance liability for
this road.

For informational purposes, Mr. Tyler voted " kanalua" twice.

Your Committee is in accord with the purpose and intent of Resolution No. 119- 03 and recommends
its adoption.
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LAND USE COMMISSION
MEETING MINUTES
November 28, 2018 a.m.
Natural Energy Laboratory Hawai`i Authority (NELHA)
73-987 Makako Bay Drive Kailua Kona, Hawai`i 96740-2637
Hale `Iako Training Room #119

COMMISSIONERS PRESENT:

Jonathan Scheuer
Gary Okuda
Lee Ohigashi
Dawn Chang
Edmund Aczon
Nancy Cabral
Aaron Mahi
Arnold Wong

COMMISSIONERS EXCUSED:
(8 Seated Commissioners)
LUC STAFF PRESENT:

None

COURT REPORTER:

Jean McManus

Daniel Orodenker, Executive Officer
Patricia Ohara, Deputy Attorney
General
Scott Derrickson, Staff Planner
Riley Hakoda, Staff Planner/Chief
Clerk

CALL TO ORDER
Chair Scheuer called the meeting to order at 9:30 a.m.
APPROVAL OF MINUTES
Chair Scheuer asked if there were any corrections or additions to the November 14, 2018
meeting minutes. There were none. Commissioner Aczon moved to approve
the minutes and Commissioner Mahi seconded the motion.

Exhibit T
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The minutes were unanimously approved by voice vote (8 ayes-0 nays- 0 excused).
TENTATIVE MEETING SCHEDULE
Executive Officer Orodenker provided the following:
The regular tentative meeting schedule has been distributed in the handout material for
the Commissioners for the following dates and docket numbers.
November 29, 2018- Continued business on Docket No. A07-773
Emmanuel Lutheran and Adoption of Order for A05-755 Hale
Mua
December 13, 2018- at Honolulu International Airport Conference Room
•

A06-763 Kapolei Development –(O`ahu) – Extend Time

January 9, 2019- IAL Site visits on Oahu
January 10, 2019 (Hawai`i) at NELHA
•
•
•

Status Reports- A10-788 HHFDC and A00-730 Lanihau
OSC A06-770 Shopoff Group
A18-805 Church – Motion to Accept FONSI

January 23, 2019- (Maui) at Courtyard Marriott- North Shore
•

DR18-63 Malaekahana

February 6-7, 2019 – (Kaua`i) Kealia Properties
February 20-21, 2019- open
March 13-14, 2019- at Honolulu International Airport Conference
Room- A18-804 Hawaii Memorial Park
Any questions or conflicts, please contact LUC staff.
There were no questions or comments on the schedule.
Chair Scheuer provided a brief informational background on what the mission of the
Land Use Commission was, and how the Commissioners serve on a voluntary
basis for the benefit of the public.
Chair Scheuer stated that the next agenda item was a hearing and action on A06-767
Waikoloa Mauka (Hawai`i).
HEARING AND ACTION
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A06-767 WAIKOLOA MAUKA LLC, (HAWAI`I)
Hear evidence, deliberate and take action on order to show cause issued June 4, 2018

APPEARANCES
Steven Lim Esq. represented Petitioner Waikoloa Highlands Inc. (WHI)
Valery Grigoryants, WHI (Russian-speaking WHI Representative using Interpreter)
Irina McGriff, Interpreter for WHI
Natalia Batichtcheva, WHI
Joel La Pinta, WHI
Ron Kim Esq., Deputy Corporation Counsel, County of Hawaii Planning Department
(County)
Jeff Darrow, Program Manager, represented County
Additional Members of County of Hawai`i, Department of Housing and Community
Development in attendance (DHCD)
Neil Gyotoku, DHCD
Ann Bailey, DHCD
Dwayne Osaka, DHCD
Dawn Takeuchi-Apuna, Esq., represented State Office of Planning (OP)
Rodney Funakoshi, Planning Program Administrator, OP
Chair Scheuer updated the record and explained the procedures to be followed for the
proceedings. There were no questions, comments or objections to the
procedures.
Chair Scheuer called for Public Witnesses
PUBLIC WITNESSES:
1.

Darlene Osorio – Representative for Ikaika Ohana (non-profit agency)

Ms. Osorio provided a printed folder of information on UHC Communities for the
Commission to review, described her organizational role and shared her
concerns about the lack of affordable housing in the area and how her
organization was attempting to remedy the situation.
Mr. Lim requested clarification of Ms. Osorio concerns and interest in the development
of the Petition Area. Ms. Osorio described how initial discussions had begun
with WHI and why WHI’s 11 acre parcel was attractive to her organization since
it was clear of unexploded ordnance.
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County commented that it recognized the need for affordable housing and thanked Ms.
Osorio for her efforts.
OP had no comments.
Commissioner Wong asked when discussions with WHI were initiated. Ms. Osorio
replied that they had just started a few weeks ago.
Commissioner Ohigashi inquired what the UHC Communities folder materials were.
Ms. Osorio explained that the folder contained information on the “for profit”
arm of her organization and to demonstrate that her organization was part of an
active business involved in development.
There were no further questions for Ms. Osorio.
2.

Julia Alos-

Ms. Alos provided written testimony and shared her concerns about the lack of
development of the Petition Area and Petitioner’s failure to meet obligations to
provide needed infrastructure improvements.
Mr. Lim requested clarification of Ms. Alos concerns regarding development of the
Petition Area. Ms. Alos reiterated the items of concern that she had testified on
and stated that if the Petition Area were not reverted, she would like the
promised traffic improvements and roundabout be given top priority for
completion.
County and OP had no questions.
Commissioner Cabral expressed her appreciation for Ms. Alos’ testimony.
Commissioner Chang inquired how long Ms. Alos had been a resident and whether she
had observed any improvements in the Petition Area during her residency. Ms.
Alos responded that she was an 18 year resident and had not observed any
improvement activity on the Petition Area during that period.
Commissioner Mahi inquired whether Ms. Alos was assured that the improvements
would be done. Ms. Alos replied that she was unsure that Petitioner would
comply and that it would require a “fast track” approach to complete the project.
There were no further questions for Ms. Alos.
There were no other public witnesses.
EXHIBITS
Chair Scheuer called for the Parties to offer their exhibits into evidence.
Petitioner
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Mr. Lim offered Petitioner’s Exhibit “65”-(various printed materials related to the
County’s Affordable Housing Release Agreement).
Chair Scheuer noted that other additional exhibits had been filed by Petitioner
with the Commission. Mr. Lim stated that he would like to have his other
exhibits that were filed with his second supplemental statement of position filing
accepted as well.
Mr. Kim stated that there were no objections to Petitioner’s exhibits by County except
for Petitioner’s Exhibit “65”. Mr. Kim noted that the warranty deed included in
Petitioner’s filing differed from County’s records. Commissioner Ohigashi
questioned whether County would be filing its copy of the warranty deed with
the Commission. Mr. Kim responded that he had filed it and had just received
the warranty deed earlier in the week at his office and had not had time to
process them; and had only just received Petitioner’s Exhibit “65”.
Chair Scheuer asked OP if it had any objections.
Ms. Apuna stated that she objected to portions of Petitioner’s Second Supplemental
Position Statement (Part II, arguments in support, pages 5-23) and Petitioner
Exhibits 46-54 and argued why the Commission should deny them being entered
into the record.
Commissioners Okuda, Ohigashi, Aczon, and Chair Scheuer requested clarification on
whether actual prejudice had been suffered by OP, what relevance the exhibits
had, what administrative rules might apply, what was needed to complete the
record, and when the evidentiary portion of the hearing would end.
Chair Scheuer expressed that his reasoning for allowing the evidentiary portion to
remain open was for the purpose of hearing arguments related to the late request
of Petitioner to question an OP representative and to receive the briefs requested
by the Chair at the October 24-25, 2018 meeting.
Mr. Lim provided his perception on the relevance of his exhibits and what
administrative rules provided for allowing his exhibits to be offered for the
record.
Commissioners Okuda, Ohigashi, Wong, and Mahi sought additional clarification on
relevance, protection, claims of discriminatory enforcement and prejudicial
treatment, the need for new exhibits, and the need to include other unrelated
cases as exhibits. Commissioner Okuda stated that upon review against the
standards set by Mahiai vs. Suwa, he felt that the proposed exhibit evidence was
irrelevant and withdrew his earlier comment to admit all the exhibits. Mr.
Ohigashi questioned whether Petitioner would be given an opportunity to
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respond to OP’s objections. Commissioners Wong and Mahi requested
clarification on why additional exhibits were necessary and how they were
applicable to the current proceedings. Mr. Lim described why he felt his actions
were justified and argued why his additional new exhibits should be allowed.
Discussion ensued to determine how Mr. Lim would proceed with his
presentation relative to the ongoing proceedings.
Commissioner Chang requested clarification on what Mr. Lim was
attempting to demonstrate using his exhibits. Mr. Lim further expressed his
reasons for submitting his exhibits. Chair Scheuer commented that Mr. Lim had
used “Russian” and “Armenian” in his presentation and requested clarification
on what distinction needed to be recognized. Mr. Lim responded that it was in
reference to citizenship and ethnicity and could be considered as the same.
Chair Scheuer stated that Petitioner should conclude its response to OP’s
objection.
Mr. Lim argued that his exhibits should be allowed since the evidentiary
portion of the proceedings were still open and that the evidentiary rules are less
rigid in administrative hearings.
Commissioner Chang requested clarification on Mr. Lim’s argument.
Commissioner Wong moved for an Executive Session to consult with the board’s
attorney on the LUC’s duties, powers, etc. on this matter. Commissioner Aczon
seconded the motion and noted that OP had not finished responding to Mr. Lim.
Chair Scheuer recognized Ms. Apuna to respond to Mr. Lim’s offering of
exhibits to the record. Ms. Apuna argued that the exhibits being offered were
readily available and could have been produced earlier, and that filing them
when he did was untimely.
Chair Scheuer confirmed that Ms. Apuna had completed her response and
addressed the motion for Executive Session.
By a verbal vote, the Commission unanimously voted to enter Executive
Session (8-0-0).
The Commission entered Executive Session at 10:37 a.m. and reconvened
in regular session at 11:11 a.m.
Chair Scheuer requested clarification from OP on what exhibits were being
objected to. Ms. Apuna stated that OP objected to Petitioner Exhibits 46-54.
Mr. Lim argued that Exhibits “46”-“47” should be allowed based on relevance to
the proceedings. Ms. Apuna contested Mr. Lim’s argument and provided her
reasoning for not allowing them into the record.
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Chair Scheuer referred to HAR§15-15-63 regarding evidence and stated that the
Chair or the Commission could admit the exhibits and initiated a discussion on
the matter. Commissioners Mahi, Chang, and Wong verbally responded that
they deferred the Chair to decide on the admissibility of exhibits.
Commissioners Okuda, Ohigashi, Cabral, and Aczon did not object to the Chair’s
deciding on admission of exhibits. Chair Scheuer categorized the exhibits and
stated which ones would not be admitted and provided the reasoning for
denying them. Chair Scheuer admitted Petitioner Exhibits “53d”and “54d”(those
portions of the minutes relevant to A06-767 Waikoloa Mauka). Chair Scheuer
also admitted “57, “62”, “63a”, “63b”, and qualified that he recognized that
although they supported explaining the ownership structure of WHI, they were
unnotarized and unsworn documents.(all other Exhibits “46”-“64” that are not
noted as being admitted were excluded from the record).
Discussion ensued to confirm what exhibits had been admitted. Chair Scheuer
stated what exhibits had been allowed and noted that exhibit “65” had yet to be
addressed due to its late submittal. Mr. Lim argued why “65” should be
allowed.
Chair Scheuer admitted “65” to the record and noted that it was a late submittal.
Commissioner Ohigashi requested clarification on whether the copies of the
County’s documents included in Petitioner’s Exhibit “65” were the same as what
County possessed.
Chair Scheuer recognized Mr. Kim’s offer to respond.
Mr. Kim stated that County had no objection to Petitioner’s Exhibit “65” and
described County’s position on the matter.
County
Mr. Kim stated that he had no further exhibits to offer.
OP
Ms. Apuna stated that OP had no further exhibits to offer.
PRESENTATIONS
HEARING AND ACTION
A06-767 WAIKOLOA MAUKA LLC, (HAWAI`I)
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Hearing on Motion for Issuance of A Subpoena To An Authorized Representative of the
State of Hawai`i Office of Planning, In the Matter of the Petition of Waikoloa
Mauka LLC
Chair Scheuer described the procedures for hearing the motion and called Petitioner to
make their presentation regarding its motion for issuance of a subpoena to have
a witness from OP to appear.
Mr. Lim stated that he would like to reserve time for rebuttal and argued why he
had made the motion for issuance of subpoena. Mr. Kim argued why the motion
for subpoena was not relevant and should be denied. Ms. Apuna stated that OP
opposed the subpoena and argued why the motion should be denied. Mr. Lim
restated why his motion should be granted and stated that he was providing
administrative notice why other orders to show cause (OSC) and his exhibits
“48”-“54” should be included.
Chair Scheuer requested clarification on what Mr. Lim’s request for
administrative notice was asking for and stated that he was denying the request
for the Commission to take administrative notice as requested by Mr. Lim since it
was a re-stated request to admit exhibits that were previously excluded.
Chair Scheuer directed the Commission’s attention to the motion for issuance of
subpoena and allowed Commissioner questions.
Commissioner Okuda requested clarification of Mr. Lim’s position on the
Motion. Mr. Lim described his offer of proof of why an OP witness was
necessary and how his foreign investors were being treated.
Commissioner Chang requested further clarification on why Mr. Lim needed to
have OP’s testimony. Mr. Lim argued why OP’s testimony would be relevant to
the proceedings.
There were no further questions or comments on the Motion. Chair Scheuer
sought the pleasure of the Commission.
Commissioner Okuda commented that he was inclined to defer deciding on the
motion to the Chair. Chair Scheuer conferred with Ms. Ohara and stated that
since a hearing had been requested on this matter, the Commission needed to
decide on the motion.
Commissioner Okuda responded that he would move that the motion for
issuance of a subpoena be denied. Commissioner Wong seconded the motion.
There was no further discussion. Chair Scheuer directed Mr. Orodenker to poll
the Commission. The Commission unanimously voted to deny the Motion for
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Issuance of A Subpoena To An Authorized Representative of the State of Hawai`i
Office of Planning, In the Matter of the Petition of Waikoloa Mauka LLC (8-0-0).
Chair Scheuer declared a recess at 11:43 a.m. and reconvened the hearing at 12:30
p.m.
Chair Scheuer moved on to the next agenda item.
CONTINUED HEARING AND ACTION
A06-767 WAIKOLOA MAUKA LLC, (HAWAI`I)
Hear evidence, deliberate and take action on order to show cause issued June 4, 2018
Chair Scheuer noted that he had denied in part and granted in part Petitioner’s
subpoena for a County Housing Agency witness to appear before the
Commission. Chair Scheuer asked Mr. Lim who would be testifying. Mr. Lim
identified Neil Gyotoku as his witness.
Petitioner’s County Witness
1.
Neil Gyotoku, Housing Administrator, DHCD
Disclosure:
Commissioner Cabral disclosed that her company receives rental income from Mr.
Gyotoku’s agency, but that it would not impact her ability to remain fair and
impartial during the proceedings. There were no objections to Ms. Cabral’s
continued participation.
Mr. Gyotoku described his role at his agency and what had transpired during his term
as DHCD Administrator relative to his agency’s attempt to work with WHI to
satisfy its affordable housing condition.
Mr. Kim requested clarification on the details of the DHCD’s involvement with the
WHI affordable housing effort; and requested specifics on the planned
development and validity of the deed for the property; and what the non-profit
status of the entities involved in the ownership of the approximately 11 acres
conveyed to the County by Petitioner were. Mr. Gyotoku described the events
and circumstances surrounding the DHCD/WHI affordable housing negotiations
and could not answer how the deed for the conveyed property was altered while
in County custody.
Mr. Apuna had no questions.
Commissioners Wong, Okuda, Chang, and Ohigashi requested clarification on when
discussions began regarding conveyance of the land to the County, whether the
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most recent correspondence from the County of Hawaii Mayor’s office correctly
identified the County’s position that the affordable housing condition had not
been fulfilled; and how Petitioner‘s Exhibit “65” and “11”provided evidence that
supported the testimony provided. Mr. Gyotoku stated that discussions about
affordable housing began around 2015 and that they were preliminary and only
involved conceptual drawings and recounted the number of recent meetings that
had occurred; and that Mayor Kim’s letter correctly reflected the County’s
position on the non-fulfillment of the affordable housing condition. Mr. Gyotoku
also described how the deed for the conveyed property may have been recorded
and how his agency was investigating how the deed had been processed and
how the release from the affordable housing requirement had been obtained.
Commissioner Ohigashi requested clarification on whether County had submitted any
exhibits to support Mr. Gyotoku’s testimony.
Discussion ensued to determine the status of County’s exhibits. Mr. Kim stated that he
had submitted the November 9, 2018 Mayor’s letter to the LUC in response to the
Chair’s directions from the October 24-25, 2018 meeting, but had not offered it as
an exhibit.
Chair Scheuer declared a recess at 12:58 p.m. and reconvened the meeting at 1:00 p.m.
Chair Scheuer summarized what information he had requested from the County to
provide and that the letter would be admitted as County Exhibit “1”. There were
no objections to County’s exhibit “1”. Discussion ensued on how exhibits filed
with other County submittals would be made part of the record. Chair Scheuer
stated that the exhibits would be appropriately numbered and noted that there
had been no objections from the Parties as to how the County’s exhibits were to
be identified.
Commissioner Ohigashi resumed questioning Mr. Gyotoku on why the County had
changed its position regarding the release of the affordable housing agreement.
Mr. Gyotoku described how the County had determined that a “for-profit” LLC
entity had been incorrectly involved in the conveyance of the WHI property; and
the reasons why the County now felt that the release agreement was void.
Commissioner Aczon requested clarification on Ms. Osorio’s involvement with the
affordable housing efforts of WHI. Mr. Gyotoku described Ms. Osorio’s role in
the affordable housing discussions. Mr. Lim described Petitioner’s efforts with
dealing with the 11.7 acre land parcel conveyance and in seeking to move
forward on its housing project.
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Commissioner Cabral requested clarification on the County’s processing of documents
using incorrect “for-profit” entities in regards to the release of the affordable
housing agreement. Mr. Gyotoku stated that County had copies of the
documents involved with the acquisition of the property and could produce
them upon request.
Commissioners Okuda, Chang, Aczon and Chair Scheuer requested clarification on
how the County perceived the release agreements as valid, then determined they
were “void”, the sequence of discovery involved during the transaction, the
determination that Plumeria at Waikoloa LLC was a “for-profit” buyer of the
property, what triggered the letter rescinding the affordable housing agreement
from the Mayor’s office and whether Mr. Stephan Martirosian had any
involvement in the transaction.
REDIRECT
Mr. Lim described various scenarios that he thought might satisfy the WHI
affordable housing agreement for Mr. Gyotoku to consider. Mr. Gyotoku
described the difficulties that he would be confronted with due to the “void”
release of the WHI agreement and subsequent sales of the property. Mr. Lim
shared that Petitioner was currently involved in discussions to resolve the
situation.
Commissioner Wong requested clarification on what the Pua Melia project involved.
Mr. Gyotoku provided his understanding of the 201h affordable housing
proposals under consideration and what commercial components would be
situated nearby.
Mr. Lim stated that he had concluded his presentation.
Chair Scheuer reviewed the sequence of the proceedings for the
remainder of the day. Commissioner Chang requested clarification on whether
Mr. Gyotoku was the last witness. Chair Scheuer responded that Mr. Gyotoku
was the last witness and that the Parties would be presenting their briefs as
requested by the Commission; responding to questions on their briefs, delivering
closing arguments and then the Commission would deliberate.
There were no further questions or comments. Chair Scheuer declared a
recess at 1:25 p.m. and reconvened the meeting at 1:38 p.m.
Chair Scheuer called for the oral presentations by the Parties on their
briefs.
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PETITIONER
Mr. Lim stated that he rested on his briefs with the exception of how the
Bridge Aina Lea and HRS §205-4g applied to this case; and how a 5 part test
applied to OSCs. Mr. Lim provided his perspective on how the Commission
should proceed in OSC matters and made an oral motion that the LUC dismiss
the OSC under its consideration.
Chair Scheuer declared a recess at 1:44 p.m. and reconvened the meeting
at 1:50 p.m.
Chair Scheuer stated that Mr. Lim’s oral motion to dismiss the OSC
seemed to seek the same relief as what the Commission was addressing in its
proceedings, and since County and OP had not had a their chance yet, he would
withhold deciding on it. Mr. Lim argued why his motion was worthy of
consideration and ended his presentation.
COUNTY
Mr. Kim stated that County would also stand on its brief and provided his
perception of how HRS §205- 4g set the mechanism for the OSC action.
Chair Scheuer asked if the Commission had any questions for the County.
Commissioner Okuda asked to question Petitioner. Chair Scheuer allowed the
questioning of Mr. Lim before questions for the County were entertained.
Commissioner Okuda read a passage and requested clarification from Mr.
Lim on whether a passage he read was an accurate statement of the law on how
HRS §205- 4g applied in a different case. Mr. Lim argued how he perceived what
was read differently.
Commissioner Chang requested clarification on what Mr. Lim was orally
arguing since it appeared to differ from the written response to Commission’s
original questions. Mr. Lim described how, upon further consideration of HRS
§205- 4g, and in an “evolving situation”, he had a different perspective of how
the Commission should respond to OSC matters and weigh the matter of
“substantial commencement”.
Commissioner Okuda requested clarification on Mr. Lim’s “plain
language” interpretation of the Supreme Court decision and its application to
HRS §205- 4g. Mr. Lim shared his perspective of the “plain language” and
agreed to disagree on how it applied to HRS §205- 4g.
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Commissioner Chang requested clarification on Mr. Lim’s position
regarding non-compliance with infrastructure and build-out conditions
(Conditions 2 and 3). Mr. Lim provided his perception of what alternatives the
Commission could take rather than revert the land use designation of the
Petition Area.
Chair Scheuer asked if there were any further questions for Petitioner or
County. There were none.
Chair Scheuer called for OP’s presentation.
OP
Ms. Apuna stated that OP rested on its written briefs and commented on
the issues that Mr. Lim had orally brought up during his presentation. Ms.
Apuna argued how the LUC had the authority to act on OSC matters based on
Condition 3 as written, HAR §15-15-79 and HRS §205- 4g.
Commissioner Ohigashi requested clarification on “good cause” if there
had been no substantial commencement. Ms. Apuna described what Petitioner
could have done to demonstrate that it was moving forward with its project and
what type of factors could be considered “good cause” for not complying with
representations or conditions; and what actions Petition could have taken to
avert being involved in OSC proceedings. Mr. Kim stated that County struggled
with how “good cause” applied in the OSC proceedings.
Chair Scheuer asked if there were any further questions for OP. There
were none. Chair Scheuer declared a recess at 2:21 p.m. and reconvened the
meeting at 2:31 p.m.
Chair Scheuer called for closing arguments and stated that each Party had
15 minutes.
PETITIONER
Mr. Lim requested a ruling on his oral motion to dismiss the OSC. Chair
Scheuer responded that the oral motion was in line with what the proceedings
were seeking to determine and that the Commission would move forward with
its proceedings.
Mr. Lim argued why the Petition Area should not be reverted to its former
land use designation and requested that Petitioner be afforded an opportunity to
continue to move forward and for the LUC to keep the OSC pending as an
enforcement tool.
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COUNTY
Mr. Kim stated that Petitioner failed to demonstrate timely progress and
substantial commencement; and described the elements of “good cause” that
were considered by the County, and what the County would like to have had
happen if Petitioner had complied; or alternative actions that it was willing to
consider if the land use reversion was deferred.
Mr. Kim stated that County deferred to the Commission’s authority and decisionmaking in this matter and what expectations it had if a reversion occurred.
OP
Ms. Apuna argued how Petitioner had failed to comply with Conditions 2,
6, 9, 11, 15, 20 and 21 and failed to take timely appropriate action to avert an
OSC. Ms. Apuna summarized her presentation and stated that OP had no
objection if the LUC reverted the Petition Area’s land use designation.
Chair Scheuer declared that the evidentiary portion of the hearing was
closed and that the Commission would enter into formal deliberation. Chair
Scheuer confirmed that all Commissioners present had reviewed the record and
were prepared to deliberate. The Commissioners unanimously responded that
they had reviewed the record and were ready to deliberate.
DELIBERATIONS
Commissioners Wong, Ohigashi, Okuda, Mahi, Chang, Cabral and Chair
Scheuer shared their viewpoints on the Petition Area ownership issues,
substantial commencement and “good cause” issues, the performance of the
Petitioner and County, the need for affordable housing, how the evidence in the
case was weighed, what representations and conditions were not met and for
what reasons, the legal authorities and rules/statutes/Constitutional concerns
that need to be considered, and how difficult a decision this case posed.
Chair Scheuer sought the pleasure of the Commission.
Commissioner Mahi moved and Commissioner Wong seconded a motion
noting that a violation of Conditions had occurred and that there had not been a
substantial commencement of use of the land and that the Petition Area should
be reverted back to its former agricultural land use designation.
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Commissioner Wong stated that he was seconding the motion since there had
been no substantial commencement of use of the land; and despite a conveyance
of property, the affordable housing requirement had not been met.
Discussion
Commissioner Aczon described how he weighed the evidence and was in
favor of the motion. Commissioner Ohigashi stated that he agreed with
Commissioner Okuda that no substantial commencement had occurred and
questioned what might happen if the property was reverted. Commissioner
Okuda requested that his earlier comments from during deliberation be
incorporated for his decision making and why he was in favor of the motion.
Chair Scheuer asked Mr. Orodenker to poll the Commission. The
Commission voted as follows: Ayes- Commissioners Mahi, Wong, Chang,
Aczon, Okuda, Cabral and Chair Scheuer. Nay-Commissioner Ohigashi. The
motion passed by a vote of 7-1-0 excused (8 seated Commissioners).
Chair Scheuer stated that the Commission would reconvene at 9:30 a.m., November 28,
2018, on Maui at the Malcolm Center and declared a recess at 3:47 p.m.

.
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Exhibit U
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LEONARD G. HOROWITZ, pro se
Post Office Box 150457
Cape Coral, FL 33915
Tel: 310-877-3002;
Email: Editor@MedicalVeritas.org

IN THE CIRCUIT COURT OF THE THIRD CIRCUIT
STATE OF HAWAII
) CIV. NO. 3CC171000407

JASON HESTER, an individual
Plaintiff/Counterclaim Defendant
v.

) (Expungement)

)
)
) NOTICE OF HEARING on DEFENDANT’S
) MOTION AND MEMORANDUM FOR JUDICIAL
) NOTICE OF PUBLIC RECORDS IN SUPPORT
) OF RULE 19 JOINDER OF PAUL J. SULLA, JR.,
) HALAI HEIGHTS, LLC, AND THE COUNTY
) OF HAWAII, AS PARTIES;
) and EXHIBITS A TO U, and
) CERTIFICATE OF SERVICE
)
)
) JUDGE: Henry T. Nakamoto
) Hearing date: Friday July 9. 2021
) Hearing time: 8:30 a.m.
)
)

LEONARD G. HOROWITZ, an
individual; SHERRI KANE, an
individual; MEDICAL VERITAS
INTERNATIONAL, INC, a
California nonprofit corporation;
THE ROYAL BLOODLINE OF
DAVID, a Washington Corporation
Sole; JOHN DOES, 1-10, JANE
DOES 1-10, DOE ENTITIES 1-10,
DOE PARTNERSHIPS 1-10, DOE
GOVERNMENTAL UNITS 1-10.
Defendants/Counterclaimants

)
)
)
NOTICE OF HEARING
TO:
PAUL J. SULLA, JR (#5398)
Attorney at Law
(Attorney for JASON HESTER in Civ. Nos. 3CC171000407 and 05-1-0196)
106 Kamehameha Avenue, Ste. 2A
Hilo, HI 96720
STEPHEN D. WHITTAKER (2191)
1

Attorney at Law
(Attorney for JASON HESTER in Civ. Nos. 14-1-0304
73-1459 Kaloko Drive
Kailua Kona, HI 96740
808-960-4536
Attorney for Jason Hester/Gospel of Believers/Halai Heights, LLC
YOU ARE HEREBY NOTIFIED that the undersigned has filed with the above-captioned court
the DEFENDANT’S MOTION AND MEMORANDUM FOR JUDICIAL NOTICE

OF PUBLIC RECORDS IN SUPPORT OF RULE 19 JOINDER OF PAUL J.
SULLA, JR., HALAI HEIGHTS, LLC, AND THE COUNTY OF HAWAII, AS
PARTIES with associated filings including Exhibits A- U; and a hearing on this motion is
scheduled on the captioned date and time. Any response to this motion must be filed and
served no later than 10 days after the service date indicated on the attached Certificate of
Service. Pursuant to Rule 6(e) of the Hawai’I Rules of Civil Procedure, if the motion is served
by mail, any response to said motion must be filed and served no later than 12 days after the
service date indicated on the attached Certificate of Service.
DATED: Cape Coral, FL, 33915 May 25, 2021
\s] Leonard G. Horowitz \
__________________________________________
LEONARD G. HOROWITZ, pro se
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LEONARD G. HOROWITZ, pro se
Post Office Box 150457
Cape Coral, FL 33915
Tel: 310-877-3002;
Email: Editor@MedicalVeritas.org
IN DIVISION 2 OF THE THIRD CIRCUIT COURT
OF THE STATE OF HAWAII

JASON HESTER, an individual
Plaintiff
v.
LEONARD G. HOROWITZ, an
Individual
Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CIV. NO. 3CC171000407
(HRS § 507D-4 Petition to
Expunge Affidavit/Lis
Pendens)
CERTIFICATE OF SERVICE for
DEFENDANT’S MOTION AND
MEMORANDUM FOR
JUDICIAL
NOTICE OF PUBLIC RECORDS
IN SUPPORT OF RULE 19 JOINDER
OF PAUL J. SULLA, JR., HALAI
HEIGHTS, LLC, AND THE COUNTY
OF HAWAII, AS PARTIES; and
EXHIBITS A TO U
JUDGE: Henry T. Nakamoto
Hearing date: Friday July 9.
2021
Hearing time: 8:30 a.m.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 25thT day of May, 2021, I served a true and correct
copy of the foregoing DEFENDANT’S MOTION AND MEMORANDUM FOR

JUDICIAL NOTICE OF PUBLIC RECORDS IN SUPPORT OF RULE 19
JOINDER OF PAUL J. SULLA, JR., HALAI HEIGHTS, LLC, AND THE
COUNTY OF HAWAII, AS PARTIES and Exhibits A thru U; pursuant to HRCP
Rules 19, inter alia,
by the method described below to:

PAUL J. SULLA, JR (#5398)
Attorney at Law
106 Kamehameha Avenue, Ste. 2A
Hilo, HI 96720

________ U.S. Mail, Postage Prepaid
___X___ JEFS e-filing

STEPHEN D. WHITTAKER (2191)
73-1459 Kaloko Drive
Kailua Kona, HI 96740
808-960-4536

________ U.S. Mail, Postage Prepaid
___X___ JEFS e-filing

Margaret Wille & Associates, LLLC
Margaret Dunham Wille #8522
Timothy Vandeveer #11005
P.O. Box 6398, Kamuela, Hawaii 96743
Tel: 808-854-6931
Email: mw@mwlawhawaii.com

_______ U.S. Mail, Postage Prepaid
___X___ JEFS e-filing

Judge Henry Nakamoto
THE CIRCUIT COURT OF THE THIRD CIRCUIT STATE OF HAWAII
Keahoulu Courthouse; Attn: Legal Documents
74-5451 Kamakaeha Ave
Kailua- Kona, HI 96750
_______ U.S. Mail.
___X___ JEFS e-filing

/s/ Leonard G. Horowitz
________________________________
LEONARD G. HOROWITZ, pro se
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